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EFFECT OF TIiE TAX DEED LIMITATION STATUTE 
UPON THR RIGHTS OF THE GRANTEE OF 
\. VALID TAX DEED 


In a previous artic\« dealing with this subject,’ it was stated that 
the most practical view,«int from which to consider the effect of the 
statute of limitations on actions to recover land sold for taxes was 
the various conditions of the land with respect to its possession 
during the statutory period. 

In attempting a somewhat more detailed study of the relation of 
possession of the land to the operation of the statute, it will be well 


at the start to set forth certain principles, applicable to statutes of 
limitation generally, and then to determine the propriety of their 
application to this subject and to ascertain the extent to which the 
Wisconsin Court has applied them. 

It is perhaps trite to say that the operation of a statute of limita- 
tions presupposes a genuine, enforceable right of action, and limits 
the remedy upon such right for failure of its possessor to assert the 
same within the statutory period. A statute of limitations, con- 
versely, does not bar or limit a void claim or one for which there is 
no remedy.’ 

From this it is a necessary conclusion that one who has no 
enforceable claim or cause of action is not affected by a statute of 
limitation since he has no right or remedy to which the statute can 
be a bar. 

There is no reason, either in the wording of the statutes of limita- 
tion relating to tax sales, or in the policy that they were enacted 


1“Statutes of Limitation in Wisconsin upon Actions for the Recovery of Land 
Sold for Taxes,” Vol. 1, Wis. Law Rev. 21. 


2“A statute of limitation does not attach to a claim for which there is no cause 
of action and does not run against a right for which there is no corresponding 
remedy or for which judgment cannot be obtained. The true test, therefore, to 
determine when a cause of action has accrued is to ascertain the time when 
Plaintiff could first have maintained his action to a successful result. The fact 
that he might previously have brought a premature or groundless action is im- 
material.” 25 Cyc. 1066, Citing Com. v. McGowan, 4 Bibb (Ky.) 62; Fernandez 
v. New Orleans, 46 La. Ann. 1130; 15 So. 378; Cooper v. Cooper, 61 Miss. 676. 
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to enforce, that will support a different conclusion with respect to 
their scope and effect. 


Section 1187 (75.26 R. S. 1921) sets forth the conditions under 
which the grantee may be barred of his remedy to recover the lands; 
section 1188 (75.27 R. S. 1921) sets forth the conditions which will 
cut off an action by the owner; sections 1189a (75.29 R. S. 1921) 
and 1189b (75.30 R. S. 1921) provide for the barring of the owner 
whose lands have been conveyed by a deed prima facie void. There 
is nothing in the wording of section 1187 (75.26 R. S. 1921) that 
indicates an intention to apply the bar of the statute to a situation 
in which the grantee has no enforceable cause of action for the re- 
covery of the land. Nor does section 1188 (75.27 R. S. 1921) evi- 
dence any intention that the owner should be barred unless he has a 
right and a remedy to which the bar could be applied. It should 
require pretty clear language to evidence an intention to establish a 
rule so contrary to the principle upon which statutes of limitations 
are universally grounded. Further than this, the rule would be per- 
fectly futile, since it could neither add to nor subtract from the 
rights or remedies of one who had neither right nor remedy. It will 
also be noted that, in section 1189a (75.29 R. S. 1921) and 1189b 
(75.30 R. S. 1921) which apply only to deeds, prima facie void, it 
is the owner—the person who clearly has the only right of action to 
set aside the deed and recover the land—and not the grantee, who 
is barred by the provisions of the section. It would seem then, that 
section 1187 (75.26 R. S. 1921) applies only to a situation in which 
the grantee has a right of action to recover the land, and that sec- 
tions 1188 (75.27 R. S. 1921), 1189a (75.29 R. S. 1921) and 1189b 
(75.30 R. S. 1921) apply only to situations where the grantee has no 
such right, i. e., where such right resides in the former owner. 

The conclusion is that the limitation operates in a particular case 
to bar only the person, grantee or owner, who in that case had a 
right of action to recover the lands. It follows that the limitations 
cannot operate against both at any one time, or in any single tax deed 
transaction, since in any given situation either the owner or the 
grantee, but not both, can have a cause of action for the statute to 
run upon. 

If the foregoing premises are true, the preliminary inquiry in each 
case in which the statute is invoked must be directed to the ques- 
tion, “Who, during the statutory period, had a cause of action to 
recover the possession of the lands in question?’ This question 
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answered, the only person against whom the statute can run is dis- 
closed. In making this initial inquiry, the character of the tax deed 
is material. A tax deed may be perfectly valid, both in form and 
substance. If it is, section 1176 (75.14 R. S. 1921) provides that it 
shall “vest in the grantee an absolute estate in fee simple in such 
land and that such deed, duly witnessed and acknowledged, shall 
be presumptive evidence of the regularity of all the proceedings, 
from the valuation of the assessor up to and including the execu- 
tion of the deed, and may be recorded with like effect as other con- 
veyances of land.” It is difficult to ascribe to this statute any mean- 
ing other than that plainly stated, to-wit, that the grantee becomes 
the owner of the land by yirtue of the execution and delivery to him 
of a valid deed, and that, as such owner, he is entitled to the pos- 
session of the land and to an action for its recovery against any 
person interfering with his right to its possession. A fortiori the 
owner in this situation has lost his title by the sale and deed. 

If, on the other hand, the deed is void, it is clear that the grantee 
gets no title by its execution and delivery to him. It is immaterial 
to this result whether the deed is valid on its face, but void for some 
jurisdictional or procedurial defect, or whether it is void on its face 
for some defect discoverable by an examination of the instrument. 
The title remains in the owner, and with it a right to the possession 
of the land and a cause of action to recover the land against any 
person interfering with his possession. 

One of two situations, then, is always presented in litigation in- 
volvirg the tax deed limitation statute; either the title of the owner 
has been divested by the deed or it has not. If it has, the title and 
the right to recover the possession of the land are in the grantee; if 
it has not, both are as fully in the former owner as they were before 
the execution of the tax deed. Applying to the two situations sup- 
posed, the principles applicable to statutes of limitation generally, it 
should follow that, in any given case, the limitation can run only 
against him who actually has an action to recover the lands. In case 
the deed is valid, the limitation can run only against the grantee, 
since he is the only person who has anything to be limited or cut off. 
In case the deed is void, the limitation operates only against the 
owner, and for a similar reason. 

If the person to whom the tax deed conveyed no title, or whose 
title was divested by the deed, is to acquire one by means other than 
purchase, he must do so by invoking the aid of the statute to cut off 
or bar the right of action of the person in whom the title is. Statutes 
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of limitation bar rights of action, and the term “right of action” im- 
plies not only that the person in whom this cause of action is vested 
has a “right,” but also that this right has in some way been violated 
so as to entitle him to judicial remedy. Since the tax deed limita- 
tion statutes specifically bar rights of action to recover the posses- 
sion of the land, the implication is that there must have been a viola- 
tion of the right to possession before there can be a cause of action 
for the statute to bar. If this is true, the person who has no title 
must take some affirmative action, amounting to a violation of the 
possession of the title holder, before he can claim the benefit of the 
limitation. The normal method of accomplishing this violation 
would be to take possession of the land to the exclusion of the 
owner, thus violating the owner’s right to possession and putting him 
under the necessity of seeking judicial relief. In other words, the 
person who has no title must acquire one by adverse possession of 
the land. Under the general limitation statutes, this adverse pos- 
session must be continuous for the period of the statute, and, in the 
absence of special provisions in the tax deed limitations statutes, 
the same requirement should be enforced. If such a requirement is en- 
forced, as a condition to the operation of the tax deed limitation 
statutes, then the person who, after the execution of the tax deed has 
or retains title, should be able to prevent a divesting of his title by 
any act that would substantially destroy the continuity of his ad- 
versary’s possession. 

To summarize the principles heretofore suggested: A statute of 
limitations (and, so far as their wording and policy—those relating 
to tax titles) bars only genuine causes of action. As between 
the owner and the grantee, in any given case, the execution of the 
tax deed leaves only one with a title to the land and a right to its 
possession, that, if violated, will give rise to a cause of action. The 
validity or invalidity of the tax deed determines which of the two 
is vested with the title and consequent rights and the statute operates 
against the person who has the title and in favor of the person who 
has not. In the absence of special provisions changing the result, 
the person who has no title can acquire one with the aid of the 
statute only by a continuous adverse possession of the land for the 
period of the statute, while the person who has title can prevent the 
divesting thereof by any act that will substantially destroy the 
continuity of his adversary’s possession. 

An examination of the Wisconsin cases bearing on the subject 
raises at the outset a serious question as to the full acceptance by the 
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Court of the principles heretofore suggested. In several cases the 
Court refers to adverse possession by the owner for all or a portion of 
the period of the statute as disengaging the bar of the statute in favor 
of the tax deed and creating a bar against it.* In Finn v. Wiscon- 
sin Land Co.,* the Court says: “If it was so vacant and unoccupied 
during either of such terms of three years, the limitation of the 
amended section 1188, R. S., has run in favor of at least one of 
these deeds. . . . . On the other hand, if during both of those 
terms the plaintiffs (owners) were in the actual possession of such 
land, or the same being vacant when either of the tax deeds was 
recorded, if the plaintiffs, during the next three years, took actual 
adverse possession, thus disseizing the defendant of his construc- 
tive possession under his tax deed, then the limitation of section 
1187, R. S., as amended, has run against the deed ‘ 
Such cases would seem to hold that the limitation statute can 
operate to cut off a person who has neither right nor remedy. In 
the Finn case, above cited, the tax deed was either valid or void, 
and consequently either the grantee or owner, but not both, could 
have had a cause of action to recover the land and could have been 
subject to the operation of limitations. Such a rule would seem to 
be erroneous if the principles upon which statutes of limitation gen- 
erally rest are sound. The doctrine seems to have arisen from a mis- 
application of the rule in two earlier cases, Edgerton v. Bird,’ and 
Falkner v. Dorman.® These cases were decided under the 18497 
statute which contained a single section reading as follows: “Any 
suit or proceeding for the recovery of land sold for taxes except in 
cases where the taxes have been paid or the lands redeemed accord- 
ing to law, shall be commenced within three years from the time of 
the recording of the tax deed of sale and not thereafter.” It will be 
noted that this section made no specific reference to the grantee or 
owner and it was decided by the cases above cited that it was as 
applicable to one as to the other. In Edgerton v. Bird * the grantee 
successfully invoked the statute against the owner. In Falkner v. 
Dorman,® the owner was held entitled to the benefit of the statute. 
Nothing in the facts or holdings of these cases, however, supports 
the conclusion that the statute can run against both the grantee and 


8 Dreutzer v. Baker, 60 Wis. 245; Wilson v. Henry, 35 Wis. 247; Finn v. Wis. 
Land Co., 72 Wis. 550. 

*72 Wis. at 550. 

56 Wis. 527. 

*7 Wis. 292. 

™Section 123, Chapter 15, R. S. 1849. 

®*8 Wis. 527. 

*7 Wis. 292. 
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owner in any given situation. An examination of the facts of these 
cases discloses that the grantee in the first case had a void deed, and 
the owner whose title was held to be cut off was the person with a 
cause of action to recover the land. In the second case, the deed of 
the grantee was held to be valid and his title was held to be cut off by 
the adverse possession of the owner for the period of the statute. 
The actual disposition of these cases was entirely consistent with 
the principles usually applicable to statutes of limitation. It is prob- 
able that a decision to the effect that the statute can run against both 
grantee aid owner in any given situation will have no practical 
effect whatever upon the rights of the parties concerned. The same 
result is reached whether it be said that the person having no title 
simply has no rights in the land or whether it be said that a limita- 
tion statute has barred him. Such a doctrine does contribute meas- 
ureably, however, to confusion in working out the rights of the 
parties to tax deed transactions. 

It has heretofore been stated that, if the analogy to the general 
statutes of limitations holds good, the person—grantee or owner— 
who has failed to acquire or who has lost title to the land by the tax 
deed, would be required as a condition to divesting the title of his 
adversary, to hold a continuous adverse possession for the period of 
the statute and that the title holder would simply have the burden 
of breaking the continuity of such adverse possession. 

It is sufficiently clear that three years’ continuous possession of the 
premises by the owner during the statutory period will defeat the 
grantee under a valid deed. It is equally clear that a continuous ad- 
verse possession of the land for the period of the statute by the 
grantee under a void deed will divest the title of the owner. Noth- 
ing in these rules conflicts with the rule under the general statute. 
However, it has been said to be the rule in Wisconsin that any sub- 
stantial interference by the owner with the possession of the grantee 
during the statutory period, will defeat the grantee unless the 
grantee brings action to recover the land within the statutory period. 
If this is the rule and if it is to be literally followed as stated, the 
grantee, even though his deed is perfectly valid, must not only pre- 
vent the owner from acquiring a title by continuous adverse pos- 
session, but unless he brings his action within the time limited, must 
hold a continuous possession for the period of the statute to avoid 
a divesting of his title. Since this is unusual and anomolous to 
rules of limitation and adverse possession generally its basis and 
scope may be worth some consideration. 
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If the foregoing represents the Wisconsin rule, it doubtless had 
its inception in the case of Jones v. Collins.’° In that case it appears 
that during the statutory period the possession of the land was in 
dispute, there being successive disseizins by the parties interested— 
the grantee being in and out of possession several times during the 
period and the owner being similarly situated. The Court said that: 
“to entitle a party to the protection of the statute when he claims to 
have been in the actual possession, under a tax deed, he ought to 
show that his possession is open and exclusive. Otherwise we think 
no foundation is laid for the adverse possession contemplated by the 
statute.” 

It will be noted, however, that here the Court merely says that a 
grantee cannot claim the benefit of the limitation unless his posses- 
sion has been open and exclusive. The words of the Court seem to 
apply rather to cases where the grantee relies on his deed as color of 
title rather than to cases where reliance is upon an actual title 
claimed to have been conveyed by a valid deed. Ordinarily, the 
grantee under a valid deed would not need to rely upon the limita- 
tions to defeat the former owner, nor would it seem that there could 
be any limitation applicable to the owner in such a situation, since 
there would be no right in him to limit. It is entirely possible for a 
grantee of a perfectly valid deed to rely, when sued for the recovery 
of the land, upon the deed as color of title and not as title. In view 
of the tendency of the Court to hold deeds void unless there was a 
strict compliance with every statutory requirement it is perhaps nat- 
ural that many grantees should prefer to stand upon possession un- 
der color of the tax deed than the title that the deed purported to 
convey. In case a grantee makes such an election, however, his 
deed, for the purposes of the case, must be treated as void, whether 
it is or not, and the grantee must be taken to have confessed the 
right of the owner and his own need of a statute of limitation to cut 
off that right. Such an election obviously casts upon the grantee the 
burden of showing a continuous adverse possession for the period 
of the statute. That the words quoted from the opinion of the 
court are intended to apply only to situations where the grantee 
needs or elects to rely upon possession under color of the tax deed, 
is further indicated by an examination of the facts of the case. It 


1°16 Wis. 595. 
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appears that the deed was actually void by reason of the redemption 
of the lands by the owner. Hence the grantee had no title to rely 
on and was compelled to show a continuous adverse possession for 
the period of the statute. 

The matter was next presented to the Court in Lewis v. Disher.™ 
In this case, for all that appears in the report of it, the tax deed was 
valid—at least there was no contention that it was invalid. It may 
possibly have been a case in which the grantee elected to rely upon 
possession under color of title rather than upon any title the deed 
may have conveyed. At any rate, the abstracts of the arguments of 
counsel show that the possession of the premises during the period 
and the legal effects of such possession were the only matters pre- 
sented to the attention of the court. The precise question presented 
and its disposition by the court is indicated by the following excerpt 
from the opinion: 

Under these circumstances, the question comes up, what benefit or title, 
if any, the plaintiff can claim or assert by virtue of the three years’ 
limitation act, as applied in favor of the holder by tax deed where the land 
has remained unoccupied for that length of time next after the recording 
of the tax deed. We are of the opinion that no absolute title can be set 
up or asserted merely by virtue of such limitation. In order that the 
claimant by tax deed may assert or acquire title to unoccupied land in that 
way or by lapse of time under the statute, it must appear that the land 
remained and was continuously unoccupied for the whole period during 
which the statute was running. - . . . It is well settled that an 
actual adverse possession, to be available as against the true owner and 
to operate to bar his rights and to transfer the title to the adverse claimant, 
must have been continuous and uninterrupted during the period of the 
limitation prescribed, and that any cessation of such possession, or pause 
or intermission in it or any re-entry and actual and peaceable occupation 
and holding by the true owner thereof before the period of limitation has 
expired, will restore such owner to his original right and defeat the pre- 
scription of the adverse claimant 

Here, as in Jones v. Collins,’* the Court seems to refer to a situa- 
tion where, because the deed is void or must be taken to be void for 
the purpose of the case, the grantee needs an actual adverse posses- 
sion. Where the possession of the grantee is interrupted, says the 
Court, he cannot thereafter acquire a title, or divest that of the 
“true owner” by the aid of the limitation statute. Such language 
can hardly have been intended to be applied to the owner whose 
lands have been conveyed by a valid tax deed, since in that situation, 





0 32 Wis. 504. 
1216 Wis. 595. 
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by the positive provisions of section 1176, the grantee has title in fee 
simple to the land. 

The matter was next passed upon in Wilson v. Henry." In this, 
as in Lewis v. Disher, cited supra, it does not appear affirmatively 
that the deed was void and again the briefs of counsel indicate that 
the state of the possession of the land and its effect upon the opera- 
tion of the statute were the only issues presented to the Court. The 
Court, however, uses language that would appear to broaden the 
scope of the rule laid down in the previous cases and to hold that 
possession of the land by the owner for any substantial portion of 
the limitations period is enough to defeat the grantee, even though 
the tax deed of the latter be perfectly valid. 

The Court says: “It operates in favor of the true or former 
owner thus entering and holding to cut off the remedy of the grantee 
by tax deed, and to annul his title whatever it may have been.” The 
Court in this case, it will be noted, refers to the operation of the 
statute to “cut off” the remedy of the grantee and to “annul his 
title.” The Court, however, cites and purports to follow Lewis v. 
Disher** and the language quoted is hardly clear enough to warrant 
a conclusion that the court intended to broaden or change the doc- 
trine of that case. 

In the case of Stephenson v. Wilson,” there is nothing in the facts 
to indicate whether the deed was void or valid, but the grantee’s 
claim to title was apparently based on possession under color of 
title rather than on the deed itself. The Court said: “This Court 
has said that in order that the claimant may assert or acquire title to 
unoccupied land by lapse of time under the statute, it must appear 
that the land remained and was unoccupied continuously for the 
whole period during which the statute was running.” The Court 
here goes back, it will be noticed, to the language of the earlier cases 
—language which cannot, it is thought, properly be applied to a sit- 
uation where the tax deed is valid and is relied on as a document of 
actual title. Since the Court cites both Lewis v. Disher * and Wilson 
v. Henry," as authorities for the portion of its opinion heretofore 
set forth, it apparently was of the opinion that the two cases stood 
for the same doctrine. 





435 Wis. 247. 
432 Wis. 504. 
347 Wis. 402. 
1632 Wis. 504. 
1725 Wis. 247. 
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In the cases thus far examined, there is nothing clearly to indi- 
cate that the grantee of a valid tax deed had any need to be in the 
continuous possession of the land for the full statutory period. It 
is thought that the cases should properly be limited to a holding 
that the grantee cannot invoke the limitation to cut off the owner 
unless his possession is continuous for the period. By its very 
terms this presupposes that the deed is open to attack and that it has 
left the owner with a right upon which the limitation could run. It 
is true, of course, that some valid tax deeds may be barred under 
this doctrine, provided the holders prefer to treat the deeds as void 
and stand upon their possession under color of title. But this in no 
way changes the force or effect of the rule. 

This view of the scope of the earlier decisions seems to have 
been approved in Smith v. Ford.‘* The limitation there in- 
volved was one contained in the city charter of Janesville *® and was 
similar in language to the 1849 statute °° under which the earlier 
cases heretofore discussed arose, except that the limitation provided 
was one year instead of three. The Court said: 

If, therefore, any person remained in the actual possession of the land 
deeded by the city of Janesville for taxes, for more than one year after 
the recording of the tax deed, other than the grantee in such deed or 
some one claiming under him, the title of such grantee fails and he can 
maintain no action thereafter to recover the lands so possessed 
If the proof showed that the plaintiff (grantee) took actual possession of 
that part of lot twenty-five not covered by the dam, within one year after 


the recording of the deed, then as to that part of the lot, his title 
became perfect. 


It will be noticed that the court here does not impose upon the 
grantee the duty of holding a continuous possession (in the case of 
a valid deed), but simply requires that he be not out of possession 
at the end of the three-year period, which is quite a different re- 
quirement and one that will receive consideration later. 

The case of Wilson v. Henry apparently involved the case of a 
valid tax deed. At least the court held that the deed was not void 
for the reasons assigned by the owner and it may safely be assumed 
that the deed was valid. 

The Court held that the’ actual possession of the plaintiff owner 
might defeat the tax deed, using the following language: “If 





1s 48 Wis. 115. 
# Section 21, Subch. VII of Ch. 474, P. & L. Laws of 1866. 
Section 123, ch. 15, R. S. 1849. 

240 Wis. 594. 
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Stephenson took actual possession, under his paper title, so as to 
interrupt the three years possession of the appellant under section 
232 Ch. 22 of 1859, he would presumably have defeated the ap- 
pellant’s title, to the extent of such actual possession and of the con- 
structive possession following it under Sec. 6, Ch. 138.” The stat- 
utory reference in the above quotation indicates a new factor in the 
situation. The previous cases had been decided under Section 123, 
Ch. 15, R. S. 1849, which read as follows: “Any suit or proceeding 
for the recovery of land sold for taxes except in cases where the 
taxes have been paid, or the lands redeemed according to law, shall 
be commenced within three years from the time of recording the tax 
deed of sale and not thereafter.” This law had been replaced in 
1858 by two sections, one relating to the grantee and the other to 
the owner. The first of these sections ** related to the grantee and, 
as amended by the laws of 1859** provided as follows: 

No action shall be maintained by the grantee . . . . to recover the 
possession of the land . . . . unless such action shall be brought 
within three years next after the recording of such deed, or unless such 
grantee . . . . shall have paid the taxes assessed on such land for 
five years next after the execution of such deed, or unless the grantee, 

shall have been in the actual or continual possession of said 
lends claiming title for three years previous to the expiration of five years 
next after the date of such deed;—in the two cases last mentioned, such 
action may be brought within the time limited by law for the bringing of 
actions for the recovery of real estate after the date of such deed. 


This section, it will be noticed, does require the grantee of a valid 
deed, as one alternative to bringing his action within three years of 
the recording of the deed, to hold an actual, continual possession for 
three years. But the three years referred to are not, necessarily at 
least, the three next following the execution of the tax deed, nor 
are they necessarily the three next following its recording. If 
the grantee, under this section, recorded his deed immediately upon 
execution and delivery, it would seem clear that he might stay out 
of possession for two years, and then hold a continuous possession 
for the next succeeding three years. On the other hand, if he did 
not record for two years after the execution of the deed, he would 
have to hold continuously for three years thereafter in order to sat- 
isfy the statute. Assuming that it might have been the law prior to 
the passage of the acts of 1858-9 ** that the grantee of a valid deed 
must hold a continuous possession of the land during the three years 





=R. §. 1858, Sec. 135. 
% Section 32, Ch. 22, Laws of 1859. 
*R. S. 1858, Sec. 135; Section 32 Ch. 22, Laws of 1859. 
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in which the statute was running against his remedy, the statutes of 
those years seem clearly to modify the requirement. These statutes 
require a showing by the owner (1) that the grantee did not bring 
his action within three years of the recording of his deed; (2) that 
the grantee did not pay the taxes for the five years following the 
date of the deed, and (3) that the grantee did not hold a continuous 
possession of the land for three of the five years following the date 
of the deed. It would follow that an owner could not defeat the 
grantee by showing merely an interruption of the grantee’s posses- 
sion during the three years next following the date of the execution 
or recording of the deed, but that he must show such an interrup- 
tion of possession as would make impossible a continuous possession 
by the grantee for three years during the five years following the 
execution of the deed. Nothing in the case of Wilson v. Henry,” 
conflicts with this view since the court there carefully defines the 
possession that will defeat the grantee as that sufficient “to inter- 
rupt the three years possession of the appellant (grantee) under 
Sec. 32 Ch. 22 of 1859.” 

The case of Stephenson v. Wilson,” involving a consideration of 
section 32, chapter 22, laws of 1859, follows the holding in Wilson 
v. Henry,”" heretofore cited, quoting the language of Chief Justice 
Ryan to the effect that a tax title claimant can be defeated by a pos- 
session on the part of the owner, that is “sufficient to interrupt the 
three years possession of the appellant (grantee) under section 32, 
Ch. 22, of 1859.” The jury held, upon what was found to be suffi- 
cient evidence, that the owner had been in possession for all the 
three years next following the recording and this, concededly would 
defeat the grantee, before or after the laws of 1858-9. 

Section 1187 (75.26 R. S. 1921), as it stands today, while making 
substantially the same requirements as did the law of 1859, changes 
the date from which the three years’ limitation against the deed 
commences to run and also the date from which the five-year period 
(during three years of which the grantee must hold possession) 
commences. The grantee is required to bring action within three 
years of the date of execution instead of the date of recording of the 
deed, while the five-year period commences with the date of record- 
ing rather than that of the execution. 


40 Wis. 594. — 
50 Wis. 95. 
7 40 Wis. 594. 
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It is concluded that, prior to the laws of 1858-9, there probably 
was no requirement that the grantee of a valid deed hold a continu- 
ous possession for the period of the statute or else bring his action 
within the statutory period. After that date, the express provi- 
sions of the statute seem to impose the burden of three years’ actual 
possession during the five years following the execution or record- 
ing of the deed unless action to recover the land is brought within 
the three years limited by the statute (or, in the case of the law of 
1859, unless the grantee pays taxes for five years following the date 
of the deed). 

It now becomes necessary to consider a probable exception to the 
rule stated in the preceding paragraph. The case of Hill v. Kricke** 
initiated and the later cases *° followed the rule that the recording 
of a tax deed, fair on its face, put the grantee of the deed in con- 
structive possession of the land, provided the land was vacant at the 
time of the recording and so remained until the end of the period. 
In this case the tax deed, while fair on its face, was void because 
there was no affidavit in the office of the clerk of the Board of 
Supervisors, showing publication of a list of unredeemed lands. 
The court held that the recording of a deed fair on its face, was a 
sufficient claim of title to give the owner an action of ejectment un- 
der the law as changed to give ejectment in certain cases where the 
lands were vacant. The three years’ limitation was held to cut off 
the remedy of ejectment as fully as though the grantee had held 
actual adverse possession during the three years. The grantee, to 
use the legal fiction adopted to describe his relation to the vacant 
land, was said to be in constructive possession of the land. It will 
be noticed, however, that the doctrine thus announced was one cre- 
ating a constructive adverse possession and, being an adverse pos- 
session was properly applicable only to the grantee of a deed, fair 
on its face, but ineffective to transfer title. In the case of a grantee 
under a valid deed, his title, in the case of vacant lands, for entirely 
different reasons, would draw to it the constructive possession of 
vacant lands covered by the muniments of title.*° It could not be 





11 Wis. 445. 


» Knox v. Cleveland, 13 Wis. 245; Dean v. Early, 15 Wis. 109; Whitney v. 
Marshall, 17 Wis. 174; Lawrence v. Kenny, 32 Wis. 281; Wis. Lumber Co. v. 
Paine, 130 Wis. 393; Gunnison v. Hoehne, 18 Wis. 268. 

% Gunsolus v. Lormer, 54 Wis. 630. (Action of trespass.) “That constructive 
possession which, in the absence of any actual possession, will warrant the 
bringing of this action, is that of the owner of the premises alone. Hdwards v. 
Noyes, 65 N. Y. 125; Wickham v. Freeman, 12 Johns, 183; 6 Waits Actions & 
Def., 76-77; Stean v. Anderson, 4 Harr. (Del.) 209. See also Revett v. Brown, 
5 Bing. 7; Reeder v. Purdy, 41 Ill. 289. These questions are really elementary, 
and have been long settled beyond dispute by the courts.” See also Gilbert v. 
Auster, 135 Wis. at 581; Knapp v. Alexander Lumber Co., 145 Wis. 528; 30 L. 
R. A. (N. 8S.) 250 (note). 
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said in his case that the recording of his perfectly valid deed would 
give to the owner an action in ejectment, because if the deed were 
valid, the owner would have no action to recover and no remedy 
to cut off. Nor does it seem proper to term the possession of his 
lands by the actual owner, or holder of the legal title, an adverse 
possession, since such is not the well understood meaning of that 
term. 

The doctrine of constructive adverse possession as announced by 
Hill v. Kricke* is properly applicable only to cases where the 
grantee’s deed is void and the constructive possession therein defined 
is the instrumentality by which the grantee acquires that which he 
failed to acquire by the deed—to-wit, the title and ownership of the 
land. 

In the case of constructive possession by the grantee under a valid 
deed, the question that is of greatest importance to the grantee is 
whether this possession by fiction of law is an acceptable substitute 
for the requirement of actual possession contained in the laws of 
1858-59 ** and their subsequent amendments, as one of the alterna- 
tives to bringing an action within three years from the date of the 
deed. If there was, prior to 1858-59, any requirement that the 
grantee under a valid deed be in possession during the three years 
following the recording, it is probable that constructive possession 
was sufficient to discharge the requirement.** It was held in Law- 
rence v. Kenny ** that no change in the situation had been made by 
the laws of 1858-59.*° The language of Dixon, C. J., in Lewis v. 
Disher,** quoted with approval in Warren v. Putnam," reflects the 
view of the Court on this subject, both before and after the changes 
in the law made by the acts of 1858-59.°* “The constructive posses- 
sion of unoccupied land, which follows the tax deed and vests in the 
grantee is for all purposes of the limitation and of becoming con- 
clusive evidence of title under it, of the same nature and operates in 
the same way and with the same force as an actual adverse posses- 
sion for the same period of time, where a possession of the latter 
kind is taken and relied upon as a bar under the statute.” 











11 Wis. 445. 

2 R. S. 1858, Sec. 135; Section 32, Ch. 22, Laws of 1859. 

3 Dean v. Early, 15 Wis. 109; Whitney v. Marshall, 17 Wis. 174. 
%32 Wis. 281. 

*R. S. 1858, Sec. 135; Section 32, Ch. 22, Laws of 1859. 

32 Wis. 504. 

63 Wis. at p. 415. 

* R. S. 1858, Sec. 135; Section 32, Ch. 22, Laws of 1859. 
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It is quite clear from the case, and it would seem to be true on 
principle, that, in order for the grantee of a deed, fair on its face 
but void, to avail himself of the constructive possession created by 
the recording of the deed, the land must be vacant at the time of 
the recording and so continue for the full three years. The statute 
runs against an owner in such a situation on the theory that, during 
the entire period of the statute, he had an action for the recovery of 
the land.** Section 1188 (75.27 R. S. 1921) fixes the starting point 
of the statute as the date of the recording of the tax deed. The re- 
cording of the tax deed, under the ejectment statute, would give no 
right of action against the grantee unless the land was vacant when 
the recording took place. In such a situation there would not be a 
continuous period of three years from the recording during which 
the owner had a cause of action in ejectment, or, to use terms of 
constructive possession, the owner would not be constructively dis- 
seized by the grantee during the entire period. 

It would seem, however, that the result might not be the same 
where the constructive possession rests upon a valid tax deed. In 
this situation it is the title *° and not the recording which draws to 
it the possession of vacant land, and, if the effect of constructive 
possession is to be the same as actual possession for all the purposes 
of the limitation, it might reasonably be contended that if the lands 
remain vacant for three years following the execution of the deed, 
or for three of the five years following its recording, the grantee 
of a valid deed should be held to be in constructive possession of the 
land and to have prevented the divesting of his title by the owner. 
The court does not so hold, nor does there seem to be any distinction 
taken between the constructive adverse possession of a grantee 
under a void deed that is fair on its face and the constructive pos- 
session of the grantee under a valid deed. In order that the grantee 
under a valid deed, may discharge the requirement of possession by 
anything short of actual possession, it appears that the land must 
be vacant at the time of the recording and so continue for three years 
thereafter. * 

In the Finn Case, ** heretofore cited, the two tax deeds against 
which it was urged that the limitation had run, appear to have been 
valid. At least there is nothing to indicate their invalidity and the 





*” Hill v. Kricke, 11 Wis. 445. 

@ Gunsolus v. Lormer, 54 Wis. 630. 

“& Finn v. Wis. Land Co., 72 Wis. 549. 
“* Idem. 
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fact that a third deed is disposed of as irregular and void would 
seem to imply that the remaining two were valid. 

The Court says: 

The accuracy of the findings to the effect that the tax deed of 1885 is 
irregular and void . . . . are not controverted . . . . It is 
obvious therefore that the controlling question which this appeal presents 
for determination is, Was the land described in the complaint vacant and 
unoccupied from May 31, 1882, or from May 21, 1884 (the dates of record- 
ing the tax deeds)“ for three years next ensuing either of such dates? If 
it was so vacant and unoccupied during either of such terms of three 
years, the limitation of the amended section 1188 has run in favor of at 
least one of these tax deeds and the action cannot be maintained, because 
in such case the tax deed, instead of being a mere cloud upon the 
plaintiff’s title to the land, is conclusive evidence that the defendant is 
the absolute owner thereof. On the other hand, if during both of these 
terms of three years, the plaintiffs were in the actual adverse possession 
of such land, or the same being vacant when either of the tax deeds was 
recorded, if the plaintiffs during the next three years took actual adverse 
possession, thus disseizing the defendant of his constructive possession 
under his tax deed, then the limitation of section 1187, R. S., as amended, 
has run against both tax deeds, the defendant has no estate or interest in 
the lands by virtue of them and the deeds are clouds upon plaintiffs’ title 
from which they are entitled to be relieved in this action. 


The Court here assumes that the land must be vacant at the time 
of the recording, and so continue for three years although there is 
nothing to indicate that the deed was void. The Court apparently 
treats the recording of the deed where the lands are vacant as 
creating a constructive adverse possession, because it refers to it 
as being effective to set in motion the limitation of section 1188 
against the owner. ** 

In summary, then, it may probably be said that, while constructive 
possession of the land by the grantee of a valid deed during three 
of the five years following the recording of the deed, is not an ac- 
ceptable substitute for the requirement of actual possession during 
the same period contained in section 1187, it is sufficient to prevent 
a divesting of his title provided there is a continuous vacancy of the 
land for three years following the recording. 

It is difficult, since the amendment to section 1187 passed in 
1880,*° to sustain this exception. The amendment reads, “or if 
such land demanded, shall be, when so conveyed, vacant and un- 
occupied and so remain, unless such action shall be brought within 





“Clause enclosed in Parentheses is inserted. 

“See also. St. Croix Land 4 Lumber Co. v. Ritchie, 78 Wis. 496; Lawrence v. 
Kenny, 32 Wis. 281. 

“Ch. 309, Sec. 1, Laws 1880. 
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three years next after the date of the recording of such deed.” This 
clause seems to evidence an intention completely to deprive the 
grantee under a valid deed of the benefits of constructive possession. 
However, this would appear not to be the rule of the later decisions, 
although it is not perfectly certain in all of them that the tax deed 
was valid or that the Court adverted to a distinction between situ- 
ations created by valid and invalid deeds.*® 

It now becomes necessary to consider the effect upon the above 
rules of another doctrine, announced at an early date by the Court 
and since adhered to. This is the so-called “Two-edged Sword 
Doctrine” initiated by the holdings in Falkner v. Dorman * and 
Edgerton v. Bird.** The scope of this doctrine is indicated by the 
words of the court in Knox v. Cleveland® . . . . that which- 
ever party was under the necessity of resorting to legal proceed- 
ings pending the time limited, in order to obtain actual possession 
of the premises in dispute from the other, must have commenced 
his action within that time or he was barred.” 

Does this indicate another exception to be added to the rule 
defining the rights and burdens of the grantee under a valid deed? 
Is the requirement that the grantee bring his action to recover the 
land within three years, limited to cases, where, at the very termina- 
tion of the three year period, the owner is in possession and the 
grantee actually requires the aid of a court to get the possession? 
It is believed that it should be so limited and there is sufficient 
reason to believe that it is so limited by the court, although the 
matter is by no means free from doubt. 

Perhaps the question may best be shown by the suggestion of a 
concrete case; Assume that A is the grantee of a perfectly valid 
tax deed, executed and recorded on June 1, 1918. The land was 
vacant at the time of the recording and so remained for more than 
two years. On August Ist, 1920, the former owner entered, held 
possession until May Ist, 1921, at which time the grantee succeeded 
in regaining actual possession and holding same until June Ist, 1921. 
The owner thereafter again disseizes A, who sues in ejectment. 

The possession of the owner in this case made it impossible for 
the grantee to be in constructive possession for the three years fol- 





“* Strange v. Oconto Land Co., 136 Wis. 516 in which the deed appears to have 
been valid and the grantee was given the benefit of the three years’ vacancy. 
However, see Perkins v. Perkins, 173 Wis. at 430, in which the Court intimates 
that the possession under section 1187 should be actual. 

“7 Wis. 292. 

#6 Wis. 527. 

#13 Wis. at 249. 
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lowing the recording or to hold an actual possession for three of 
the five years following the recording. The grantee, consequently, 
has neither brought his action within three years of the date of the 
execution of the deed, nor has he absolved a single one of the 
alternatives to bringing his action within that period. The fact 
remains however, that, at the end of the three year period following 
the execution of the deed, he was in possession of the land, had no 
cause of action in ejectment against the former owner and obviously 
needed no judicial aid to get into possession. If, in the foregoing 
situation, he has lost title, it must be concluded that the conditions 
of section 1187 (75.26, R. S. 1921) are in the nature of alternative 
conditions subsequent, the failure to discharge any one of which 
will defeat his estate. Such a result seems hardly to accord with 
the purpose of a statute of limitation, which is merely to compel 
a person having need for judicial relief, to invoke his remedy within 
the time limited. 

‘A statement by the Court in Lawrence v. Kenny, © seems to bear 
out the suggestion heretofore made. It had been contended that the 
limitation act of 1859, by inserting in the grantee clause a require- 
ment that the action be brought within three years of the recording 
or that actual possession be held for three of the five years following 
recording, or that the taxes be paid for five years from such time, 
had made it impossible for the grantee to rely on constructive pos- 
session. In disposing of this argument, the court said: 


‘ The inference from the two exceptional cases in section 32 
seems to me unwarranted. The extended time given to the grantee in 
those cases must be understood as applicable to situations and circum- 
stances where the grantee is under the necessity of bringing suit in order 
to obtain possession of the land and not to those where he is under no 
such necessity 

They must be understood as signifying and extending the remedy of the 
grantee, or his time to sue,—first, in a case where the former owner has 
remained in the actual possession and yet the grantee has paid the taxes 
for five years next after the date of his deed, and second, in a case where 
the former owner may have retained actual possession for two years, or 
for some period of time less than two years, next after the date of the 
recording of the deed, and still the grantee have had such possession for 
three years previous to the expiration of five years after such date, and 
it thereafter becomes necessary te eject the former owner who has re- 
entered. In these excepted cases the grantee may bring his action within 
twenty years, the time limited by law; but in all other cases he must sue 
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within three years, if any action on his part is required to assert title or 
recover possession of the lands under his deed." 

It would seem, therefore, in any case where the owner, although 
in possession for portions of the three years following the execu- 
tion of the deed, had left the premises before the end of the three 
years, and the grantee had taken and held possession to the end of 
the period (or had constructive possession by reason of the vacancy 
of the land) that the grantee (under a valid deed) would not be 
cut off for failing to bring his action, since he had peaceable pos- 
session without it. In substance, this view would write into the 
provision that the grantee must bring his action within three years 
the words, “If at the end of such period he shall be out of posses- 
sion.” 

The passage quoted from Lawrence v. Kenny ** was dicta and 
it is by no means clear that the court has followed this view of the 
matter. In Smith v. Ford,** decided under a one year limitation 
statute ** otherwise similar in wording to the tax limitation law 
of 1849°*, the grantee entered within one year of the date of re- 
cording and held to the end of the one year period and the Court 
held his title to be good. “If the grantee in a tax deed covering 
eighty acres gets peaceable possession of forty acres within the time 
limited and holds such possession until after the expiration of such 
time, there does not appear to be any good reason why his title 
to such forty acres should not be considered perfected, although 
the other forty acres may have been occupied by the other party 
adversely to his title, during the whole period of such limitation.” 
This doctrine finds approval in the case of La Fitte v. Superior. * 

The case of Stephenson v. Wilson,®™ treats this question as un- 
settled at the time of that case in spite of the holding in Smith v. 
Ford.** “On the argument there was considerable discussion of 
the question whether, if the defendant grantee was actually in pos- 
session of the premises prior to or at the time of the termination 
of the period of three years from the record of the tax deed, the 





"Italics inserted. 

232 Wis. at 295. 

*48 Wis. 160. See also, Cornell University v. Mead, 80 Wis. 387. 
* Sec. 21, subch. VII of ch. 434, P. & L. Laws of 1866. 

*R. S. 1849; Section 123, Ch. 16. 

#142 Wis. at p. 77. 

"50 Wis. at 101. 

* 48 Wis. 160. 
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limitation would not run in his favor. We do not feel called upon 
to decide it.” If cases that reiterate the doctrine that “any pos- 
session by the prior owner during the three year period is sufficient 
to disengage the bar of the statute against the owner, turn it against 
the grantee, and bar him at the end of three years, unless he brings 
his action to recover within that time” are literally followed, they 
must be taken to repudiate the holding in Smith v. Ford.* In all 
of these cases, however, so far as the record discloses, the former 
owner was in possession at the end of the three year period, and 
the grantee did need the aid of a court at such time to get possession 
and it is probable that the doctrine announced should not receive 
a scope broader than necessary to dispose of the facts of each case. 

Not only would it seem proper to hold that the grantee who is in 
possession at the end of the three year period under a valid tax 
deed is not barred, no matter what the state of the possession during 
the period was, but it would also seem proper to hold that if the 
premises are vacant at the end of the period, he is in just as ad- 
vantageous a position. He has the legal title plus the constructive 
possession which such title draws after it and he has no need to 
resort to a possessory remedy. No decision in Wisconsin has taken 
this position. 

It might also be urged, with some force, that if the grantee under 
a void deed is in possession at the end of three years from the date 
of the recording of his deed, he has cut off the owner in spite of the 
fact that he had frequently been disseized during the statutory 
period. This result would follow from a literal application of the 
rule heretofore discussed, that the statute is a statute of repose, 
operating to favor the one in possession against him who required 
judicial relief to get possession at the end of the period.®° The 
doctrine has never been literally applied however, and the require- 
ment has always been that the grantee under a void deed hold an 
actual or constructive possession of the land for the three years as a 
condition to cutting off the owner.** This accords with the require- 
ments for acquiring title by adverse possession under the general 
law, namely, that the adverse claimant must hold a possession for 
the period of the statute that is continuously exclusive of the owner 
and the world (mere temporary and fugitive interferences with 
this possession alone excepted). 





® Idem ; See also Dreutzer v. Baker, 60 Wis. at 182; Smith v. Sherry, 54 Wis. 
at 130. 

© Knog v. Kleveland, 11 Wis. 445. 

*% Jones v. Collins, 16 Wis. 595. 
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A question concerning which there is practically no authority in 
Wisconsin and to which the principles heretofore discussed may be 
applicable, relates to the possession of the land by a stranger for the 
whole or a part of the statutory period. Two entirely separate 
questions are involved which must not be confused. The first 
question relates to the effect of the possession by the stranger upon 
the rights of the grantee or owner; Is the possession of the stranger 
effective to defeat the rights of the grantee or owner under the 
statute? The second question relates to the effect of the stranger’s 
possession upon his own rights; Is a stranger, under any circum- 
stances, entitled to the benefits of the special tax deed limitations? 
With respect to the first question, it would seem that the possession 
of a stranger might in a proper case defeat the grantee. Assuming 
that the tax deed of the grantee is void and that the owner has not. 
lost his title thereby, possession by a stranger during all or a portion 
of the statutory period will prevent the grantee from holding a con- 
tinuous possession and will thus prevent him from acquiring by 
possession under color of his deed the title that he failed to ac- 
quire by the deed itself. This result should follow no matter what 
may be the nature or extent of the strangers claim to the title or 
possession of the land, provided the possession by the stranger 
is not subservient to the grantee and is not of a merely transitory 
or fugitive character. His occupation of the land has made physi- 
cally impossible a discharge of the only condition by which the 
grantee can acquire title i. e. a continuous possession for the period. 

It should make no difference whether the stranger had interrupt- 
ed the actual possession of the grantee of the vacancy of the land, 
since a continuity of the one or the other is necessary to the ac- 
quisition of title by the grantee under a void deed. 

Nor would it make a difference that the deed of the grantee is 
valid provided the possession of the stranger has disabled the grantee 
from discharging the possessory alternatives to bringing action 
within three years, and provided the grantee has not brought his 
action within this time. Hence, if the possession of the stranger, 
assuming it to have the requisite qualities, is sufficient in duration 
to prevent the grantee from being in the actual possession at the end 
of three years from the date of the deed, or from holding possession 
for three of the five years following the recording, or from being 
in the constructive possession for three years following the record- 
ing, the grantee’s title would appear to be as effectively divested 
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as though the owner had entered upon the land, unless his action 
was commenced within three years of the date of the deed.** The 
rule would seem to be unsound. In applying this rule, the court is 
compelled to take one of two courses of action:—The stranger may 
be given the benefit of his interruption of the grantee’s possession 
and the title held to be in him. This course seems objectionable, 
for reasons that will hereafter be considered. The stranger’s 
possession may be taken to have restored the title of the owner. 
This, in effect, permits the limitation to run in favor of the owner, 
although the grantee, at no time during the period of its operation 
had a cause of action against the owner. It seems preferable to 
hold that the title of a grantee under a valid deed can only be divest- 
ed under section 1187 (75.26, R. S. 1921) by acts of the owner, 
and that the rights of all others entering the land are to be deter- 
mined by the general statute. 

It has heretofore been suggested that the fact that a stranger 
claims no right or title in the land is immaterial, provided his pos- 
session is open, exclusive, non-subservient to the grantee and sufh- 
cient in duration to be treated as more than a mere temporary or 
fugitive intrusion. 

It might be urged that the Wisconsin Court in St. Croix Land and 
Lumber Co. v. Ritchie,** has imposed as a requirement to the effect- 
ive interruption of an adverse possession that the person so inter- 
rupting have a claim of title. The Court in that case said: 

The acts of occupancy necessary to interrupt the running of the statute 
must be something more than occasional and temporary intrusions upon 
the land. They should be open and notorious and continue unbroken for 
a sufficient time to give notice to persons interested that a claim of right 
is intended by them . . . . The cutting of timber occasionally on 
some of the forty acre tracts, or the mowing of an acre or two of marsh 
lands, or the foraging of cattle upon the lands, would not necessarily 
interrupt the running of the statute upon the tax deed . . . . And 
we do not think that the acts relied on in the present case should work 
an interruption of the constructive possession under the tax deed. There 
was no definite claim of title or possession, but what was done on the 
lands in dispute was incidental to repairing the dam on other lands. 


This was a case where the owner claimed to have interrupted the 
running of the statute by the acts of possession detailed in the por- 
tion of the opinion above quoted. The substance of the holding is 
that there must be a substantial and not a merely temporary inter- 
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ference with the possession of the grantee. The owner must intend 
to and actually take an open, adverse possession, exclusive of the 
grantee, before the latter is treated as disseized. If the owner 
does this, he is taking such possession as ordinarily evidences and is 
notice of a claim of title, and that is all that the decision would ap- 
pear to require. It does not seem to require that the owner actually 
have (or make) a claim to the title of the land. If the decision does 
impose upon the person interrupting the possession of the grantee 
the burden of showing that he claimed title to the land in good faith, 
or even that he claimed title, this view was probably repudiated 
by the later cases of Lampman v. Van Alstine * and Illinois Steel 
Company v. Budzisz.°° There appears to be no good reason for any 
distinction between the quality of possession requisite for a stranger 
and that requisite for an owner. The possession of either must be 
open and exclusive and must not be subservient to the grantee or 
temporary or fugitive in character. 

Is the strariger in possession during the period of the tax deed 
limitation statutes entitled to the benefit of these statutes? 

In case the deed of the grantee was void, it is clear that the 
stranger acquired no rights by his possession for the period or any 
portion of it. Section 1188 (75.27 R. S. 1921) provides that the 
bar therein provided against the owner shall be available only to the 
grantee and his assigns. The stranger in such a case has simply 
prevented the grantee from acquiring a title by adverse possession 
under color of tax deed. The stranger’s possession must be con- 
tinued for the period of the general statute in order to cut off the 
title of the owner. 

If the tax deed was valid, it might be urged with more reason 
that the stranger can acquire title by any act that will be effective 
to divest the title of the grantee. In this situation, it might be urged, 
the owner lost title by the execution of a valid tax deed, and the 
grantee lost his title by the operation of section 1187, leaving neither 
grantee or owner with a right of action to recover the land from 
the stranger, who must therefore be treated as owner. It has here- 
tofore been suggested that it is unsound to hold that the possession 
of a stranger for any period less than that required by the general 
statute is effective to cut off the title of the grantee. If such is to 
be the holding, however, it seems preferable to take the position that 
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the bar provided by section 1187 (75.26 R. S. 1921) was intended 
to operate in favor of the owner only. Tax deed limitation statutes 
deal with rights arising out of a peculiar transaction, and in the 
absence of the clearest kind of language should not be held to 
apply to persons who were not parties to the type of transaction 
dealt with by the statute. 


CoNCLUSION 


A summary of the principles heretofore suggested as applicable to 
the statutes of limitations relating to tax deeds may not be out of 
place. While it cannot be asserted with any confidence that the 
Court has accepted all these principles, it cannot certainly be said 
that any of the essential ones have been definitely and finally re- 
pudiated. 

1. The tax deed limitation operates only to cut off the right of 
that person, grantee or owner, who, during the statutory period, had 
title to the land, a right to its possession, and a cause of action to 
recover same. 

2. The validity or invalidity of the tax deed determines 
whether, in a given case, the owner or grantee has the title to the 
land and rights to its possession, and consequently determines the 
operation of the limitation. 

(a). Section 1187 (75.26 R. S. 1921) is not a “two-edged 
sword” but operates only to cut off the title of the grantee under a 
valid deed who fails to discharge the requirements of that section. 

(b). Section 1188 (75.27 R. S. 1921) applies only to bar 
the owner whose land has been conveyed by a deed fair on its face 
but void for some procedural or jurisdictional defect. 

(c). Sections 1189a (75.29 R. S. 1921) and 1189b (75.30 R. 
S. 1921) provide the conditions under which the owner whose lands 
have been conveyed by a tax deed void on its face, may be barred 
of his title. 

3. Ordinarily, it would be expected that the person—grantee 
or owner, who found himself without title after the execution of 
the tax deed, could only divest his adversary by a continuous pos- 
session of the land for the period of the tax deed limitation. 

(a). Such appears to be the rule where the deed is void and 
where consequently the owner retains his title. In this situation the 





“The Court, in Gunnison v. Hoehne, 18 Wis. 268, while not deciding the point, 
doubts that a stranger may claim the benefits of the tax deed limitations. 
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grantee must hold a continuous possession for three years following 
the recording. This possession may be either actual or constructive. 

(b). Due to peculiar provisions in section 1187, the owner, 
in cases where the deed is valid, need not hold a continuous posses- 
sion of the land as a condition to divesting the title of the grantee, al- 
though such a possession would clearly be sufficient to defeat the 
title of the grantee. The concurrence of all the following condi- 
tions would seem to be necessary to bar the grantee under a valid 
deed :*” 

(1). In cases where fhe deed was not recorded for three years 
after its execution, the land must have been vacant or have been 
occupied by the owner or a stranger for the whole of the three 
years following the date of the deed, or else such persons must 
have been in possession at the termination of this period. 

(2). The land must not have been continuously vacant for a pe- 
riod of three years following the recording of the tax deed. 

(3). The grantee must have failed to hold a continuous actual 
possession of the land for three of the five years following the re- 
cording of the tax deed. 

(4). The grantee must have failed to bring an action to recover 
the land within three years of the execution of the deed.®* 

4. While the possession of a stranger may be effective to 
defeat the grantee of a deed in any case where his interference is 
effective to prevent the grantee from holding a possession requisite 
to the acquisition or retention of a title, the stranger should be 
required to continue this possession for the period of the general 
statute as a condition to the acquisition of a title at the expense of 
the owner. 

Joun D. WicKHEM. 





“It is assumed that the owner has not paid the taxes for five years, without 
notice of the tax deed and that he is, therefore not entitled to claim the benefits 
of paragraph 2, section 1187. (75.26, R. S. 1921). 

*% As was stated in a previous article, it may be, and probably should be the 
rule that, if the period of three years from the execution of the deed elapses 
without the deed having been recorded, the title of the grantee may be barred by 
showing only conditions (1) and (3). 











THE UNIFORM SALES LAW IN WISCONSIN 
(Concluded ) 
II. 


TRANSFER OF Property AS BETWEEN SELLER AND BUYER 


>. 
PRoPpertTy IN SPEcIFIc Goops PassEs WHEN ParrTIEs So INTEND 


Section 1684t—18. 1. Where there is a contract to sell specific 
or ascertained goods, the property in them is transferred to the 
buyer at such time as the parties to the contract intend it to be 
transferred. 


RULES FOR ASCERTAINING INTENTION 


Section 1684t—19. Unless a different intention appears, the 
following are rules for ascertaining the intention of the parties as 
to the time at which the property in the goods is to pass to the 
buyer. 

el a 

Rule 2. Where there is a contract to sell specific goods, and 
the seller is bound to do something to the goods for the purpose of 
putting them into a deliverable state, the property does not pass 
until such thing is done. 

The English Sale of Goods Act followed this rule with another 
which read as follows: 

Rule 3. Where there is a contract for the sale of specific goods 
in a deliverable state, but the seller is bound to weigh, measure, 
test, or do some other thing with reference to the goods for the 
purpose of ascertaining the price, the property does not pass until 
such act or thing be done. 

The English rule has been omitted in the American Act, the 
commissioners saying, in explanation of such omission: 

“This rule of presumption is artificial and has been discarded in 
New York and some other states. See Mechem Sec. 515 et seq. It 
was, therefore, deemed wise to omit it.” 

With regard to this it may be said that all of the rules for ascer- 
taining intention are avowedly artificial. They never control an 
intention otherwise discoverable, and are applicable only “unless a 
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different intention appears”, the cardinal principle being that title 
passes “at such time as the parties to the contract intend it to be 
transferred.” * 

The whole list of rules in section 19, five in number, are artificial 
tests to be used only in case of necessity and for the sake of uniform- 
ity. To the writer no one of them is any more artificial than the 
other, and that they are all so appears from the fact that none of 
them functions at all where there is the least disclosure of actual 
intention. They are made necessary, or defensible only because in so 
many cases actual intention is not disclosed, but must be dubiously 
inferred. Now precisely the most numerous class of cases in which 
actual intention as to passing title is not disclosed but is left to be 
most doubtfully inferred is the class provided for in the English 
rule 3, omitted in our statute, the class of cases in which something 
remains to be done for the purpose of ascertaining the purchase 
price. The books are full of such cases, where measuring or 
weighing is to be done to determine the aggregate price. The Eng- 
lish rule 3 having been eliminated, are they covered by rule 2? Is 
weighing or measuring to determine the amount of the check that 
shall be given or of the draft that shall be drawn something done 
“for the purpose of putting the goods into a deliverable state”? 
If so, the English rule 3 was superfluous and the case is covered 
by rule 2. But it does not seem at all obvious that this is the case. 
Evidently, or at least presumably, the framers of the English act 
thought that they were providing for two separate cases in their 
rules 2 and 3. If they were right, then in omitting their rule 3 we 
have left the great class of cases covered by it unprovided for. 

This seems unfortunate in view of the uncertainty attaching to 
the question—an uncertainty due perhaps to the very “artificiality” 
of the question. In the early case? seeming to involve the question 
our Supreme Court held title to pass notwithstanding measurement 
to determine the purchase price remained to be done, though saying, 
“We are aware that the authorities upon this subject are not uni- 
form”, but rendered it doubtful just what they did mean to hold 
by adding to their conclusion “especially so when it is apparent 
as in this case, that it was the intention of the vendor to transfer 
the title and of the vendee to accept it.” It is not apparent from the 
statement of the case what justification there was for this quali- 
fication, though, of course if such “intention” was “apparent” it 





* Section 1684t—18. 1. 
2 Sewell v. Eaton, 6 Wis. 490. Of a like inconclusive nature is Sanborn v. 
Hunt, 10 Wis. 436. . 
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would wholly control, no matter what remained to be done or 
whether such remnant was for the purpose of rendering the 
goods deliverable or determining the purchase price. In a much 
later case * the court said: “But when anything is to be done by the 
vendor, or by mutual concurrence of both parties, for ascertaining 
the price of the goods,—as weighing, testing, or measuring them,— 
**** the performance of these conditions is presumed to be a condi- 
tion precedent to a transfer of the property”. 

But in a little later case * the court reversed judgment because of 
a charge which adopted verbatim the statement of the Supreme 
Court quoted above, but added the words “and in such case the title 
does not pass until such conditions have been performed,” saying, in 
reference to its language in the first case, “These terms should not 
be read to declare that the existence of such conditions conclusively 
prove that title did not pass until they had been performed.” Yet 
in the same opinion the court says “the contract fails to disclose the 
intent when title to the stock of hardware should pass.” 

It is submitted that Rule 3, of the English Act, omitted in ours, 
applying, as all the rules do, only to cases in which the actual in- 
tention is not disclosed, but furnishing a “rule” of construction in 
such case would have entirely justified the sentence of the charge 
to which the Supreme Court took exception. If “the contract fails 
to disclose the intent when title should pass,” and there remains un- 
performed what is “presumed to be a condition precedent,” how can 
it be erroneous to charge that “title does not pass until such con- 
ditions have been performed ?” 

There are other cases in the court ® in which something remained 
to be done to determine the purchase price, but in them there were 
other circumstances held to indicate an intention, and vitiating them 
as precedents upon this particular point. Upon the whole, it must be 
said that our decisions leave the question in a somewhat indefinite 
and unsatisfactory condition, and that the emasculated—as com- 
pared with the English—section does not help to clear it up. 

I do not overlook the fact that Section 76-4 of the act defines 
goods as being in a “deliverable state” within the meaning of the 
act “when they are in such a state that the buyer would, under the 
contract, be bound to take delivery of them.” Possibly this may 











* Smith v. Wisconsin Investment Co., 114 Wis. 151. 
* Roberts v. McWatty, 123 Wis. 598. 
* Galloway v. Week, 54 Wis. 604; Gill v. Benjamin, 64 Wis. 362. 
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help solve the difficulty, though it is not apparent to the writer that 
it will necessarily, or even probably, do so. 


Section 1684t-19. Rule 3. (1) When goods are delivered to the buyer 
“on sale or return,” or on other terms indicating an intention to make a 
present sale, but to give the buyer an option to return the goods instead 
of paying the price, the property passes to the buyer on delivery, but he 
may revest the property in the seller by returning or tendering the goods 
within the time fixed in the contract, or, if no time has been fixed, within 
a reasonable time. 

(2) When goods are delivered to the buyer on approval or on trial or on 
satisfaction, or other similar terms, the property therein passes to the 
buyer: 

(a) When he signifies his approval or acceptance to the seller or does 
any other act adopting the transaction; 

(b) If he does not signify his approval or acceptance to the seller, but 
retains the goods without giving notice of rejection, then if a time has 
been fixed for the return of the goods, on the expiration of such time, and, 
if no time has been fixed, on the expiration of a reasonable time. ‘What 
is a reasonable time is a question of fact. 

This rule, it will be noticed, makes a distinction between deliveries 
“on sale or return,” and deliveries “on approval” or “on trial.” In 
the first case, title passes on delivery subject to revesting on a con- 
dition subsequent; in the latter case it does not pass on delivery, 
but only upon the happening of a condition precedent. This is con- 
trary to the prior doctrine of this court, which recognized no dis- 
tinction between these two classes of cases. Speaking of a sale of a 
horse which seems to have been “on trial,” the court, in an action 
for the price, said °: 

In any view of the case, the evidence proved what is denominated a 
“sale on trial” or “approval” or a “sale or return”. In such cases the sale 
is not consummated, and the title remains in the vendor after the de- 
livery and until the approval is signified by the vendee, or until he so 
conducts himself with regard to the property that the law will presume 
that he has approved of the property and is satisfied to keep it as his, 
on the terms agreed upon. 

The conclusion reached by the court on the case would apparently 
be correct under the uniform law, because it seems that the trans- 
action was a sale “on trial” rather than a delivery “on sale or re- 
turn.” But under the statute the court could no longer treat it as 
a matter of indifference either because the two things were synony- 
mous, or because they were followed by the same consequences. It 
would have had to determine whether the transaction was a sale “on 





* Kahn v. Klabunde, 50 Wis. 235; semble also to the same effect Hrhaust Ven- 
tilator Co. v. C., M. @ St. P. R. Co., 69 Wis. 454. 
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trial,” or a delivery “on sale or return,” and its final conclusion must 
have been contrary to that actually reached if it had been of the 
opinion that it was a case of delivery “on sale or return.” 


RESERVATION OF RIGHT OF POSSESSION OR PROPERTY WHEN GOODS ARE 
SHIPPED 


Section 1684t-20. 2. When goods are shipped, and by the bill of lading 
the goods are deliverable to the seller or his agent, or to the order of the 
seller or of his agent, the seller thereby reserves the property in the goods: 
But if, except for the form of the bill of lading, the property would have 
passed to the buyer on shipment of the goods, the seller’s property in the 
goods shall be deemed to be only for the purpose of securing performance 
by the buyer of his obligations under the contract. 

3. Where goods are shipped, and by the bill of lading the goods are 
deliverable to the order of the buyer or of his agent, but possession of the 
bill of lading is retained by the seller or his agent, the seller thereby 
reserves a right to the possession of the goods as against the buyer. 


These subsections make a distinction between the effect of reten- 
tion by the vendor of a bill of lading deliverable to the order of the 
vendor and of one deliverable to the order of the vendee, giving the 
first the effect of a retention of title, to the second only the effect of 
a retention of the right to possession, which seems entirely reason- 
able, though it had never received recognition in any reported de- 
cisions in this state. However, there do not seem either to be any 
decisions inconsistent with it. 


4. Where the seller of goods draws on the buyer for the price and trans- 
' mits the bill of exchange and bill! of lading together to the buyer to secure 
acceptance or payment of the bill of exchange, the buyer is bound to 
return the bill of lading if he does not honor the bill of exchange, and if 
he wrongfully retains the bill of lading he acquires no added right 
thereby. If, however, the bill of lading provides that the goods are 
deliverable to the buyer or to the order of the buyer, or is endorsed in 
blank, or to the buyer by the consignee named therein, one who purchases 
in good faith, for value, the bill of lading, or goods from the buyer will 
obtain the property in the goods, although the bill of exchange has not 
been honored; provided, that such purchaser has received delivery of the 
bill of lading indorsed by the consignee named therein, or of the goods, 
without notice of the facts making the transfer wrongful. 


The proviso of this section beginning with the words “If, how- 
ever” is not in the English act, but the commissioners say, “It is 
undoubtedly in accordance with mercantile understanding and 
convenience. The seller has trusted the buyer with the possession 
of the document of title, and should bear the consequences.” 
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This is undoubtedly true with respect to all of the proviso unless 
it be the words italicized. As to them, the general principle has 
long been fundamental and familiar that mere possession of prop- 
erty, although “entrusted” to another, is no such indicium of title 
as to prevent the operation of the principle caveat emptor." On the 
contrary, it has long been the rule in favor of commercial dealings 
that negotiable documents of title entrusted to another, properly in- 
dorsed, are indicia of title on which a purchaser of the documents 
is entitled to rely. This on the ground, as suggested by the commis- 
sioners, of estoppel.* But the italicized words in the section above 
quoted seem to extend the principle of estoppel to the possession of 
the goods themselves, providing the possession of the goods has been 
obtained through the entrusting of a bill of lading, irrespective of 
any circumstances of estoppel. Thus, if one purchases from B the 
goods of A, in the possession of B, relying solely on B’s possession 
of the goods, he would get a good title providing B had obtained his 
possession by misuse of a bill of lading entrusted to him (of which 
the purchaser of the goods has no knowledge), but no title if B 
obtained his possession in any other way, known or unknown to the 
purchaser. This is a great extension of the principle that the inno- 
cent purchaser of the bill of lading gets title by estoppel, and a great 
limitation on the principle stated in Section 23 of the Act, which 
reads: 

Subject to the provisions of this act, where goods are sold by a person 
who is not the owner thereof, and who does not sell them under the author- 
ity or with the consent of the owner, the buyer acquires no better title to 
the goods than the seller had, unless the owner of the goods is by his 
conduct precluded from denying the seller’s authority to sell. 

This principle might not unreasonably be extended to cases in 
which the purchase, while of the goods rather than of the bill of 
lading, has been made in the reliance upon the bill of lading ex- 
hibited or known by the purchaser to be in the possession of B. As 
said by the court in Price v. Wisconsin Marine and Fire Insurance 
Ca’: 

“As seen, the rule applicable to negotiable paper was sometimes 
applied to commodities accompanied with apparent muniments of 
title,” and possibly this is the meaning intended in Section 20 (4). 





™Mechem on SALES, c. 156 et seq. Williston on Sales, Sec. 313. Numerous cases 
are cited by these authors, but the principle is elementary. 

* This ground is well and emphatically stated in Price v. Wisconsin Marine and 
Fire Ins. Co., 43 Wis. 267. 

*43 Wis. 267. 
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If it is, it has not been very clearly expressed. If, on the other hand, 
it means what it seems to say, then it pushes the principle of estoppel 
as to title to a point beyond that for which there was any previous 
authority in this state. 


Risk oF Loss 


Section 1684t-22. (1.) Where delivery of the goods has been made 
to the buyer, or to a bailee for the buyer, in pursuance of the contract, and 
the property in the goods has been retained by the seller merely to secure 
performance by the buyer of his obligations under the contract, the goods 
are at the buyer’s risk from the time of such delivery. 


This apparent exception to the rule of res perit domino had by no 
means obtained universal acceptance prior to the adoption of the 
Act, though the revisers say, “The new exception represents the 


weight of authority and seems sound on principle.” It states the doc- 
trine of our court adopted in 1895 in a case often cited and dis- 
cussed in other jurisdictions.*® 


SALE BY SELLER IN POSSESSION OF Goops ALREADY SOLD 


Section 1684t-25. Where a person having sold goods continues in pos- 
session of the goods, or of negotiable documents of title to the goods, 
the delivery or transfer by that person, or by an agent acting for him, of 
the goods or documents of title under any sale, pledge, or other disposition 
thereof, to any person receiving and paying value for the same in good 
faith and without notice of the previous sale, shall have the same effect 
as if the person making the delivery or transfer were expressly authorized 
by the owner of the goods to make the same. 


CrepiITor’s RicHts AGAINST SOLD Goops IN SELLER’S POSSESSION 


Section 1684t-26. Where a person having sold goods continues in pos- 
session of the goods, or of negotiable documents of title to the goods, and 
such retention of possession is fraudulent in fact, or is deemed fraudulent 
under any rule of law, a creditor or creditors of the seller may treat the 
sale as void. 


Section 2310, Wisconsin Statutes, unaltered since 1849, provides: 


Every sale made by a vendor, of goods and chattels in his possession or 
under his control, and every assignment of goods and chattels unless the 
same be accompanied by an immediate delivery and be followed by an 
actual and continued change of possession of the things sold or assigned, 
shall be presumed to be fraudulent and void as against the creditors of the 
vendor or the creditors of the person making such assignment or subse- 
quent purchasers in good faith; and shall be conclusive evidence of fraud 
unless it be made to appear on the part of the person claiming under 





1° Osborn v. South Shore Lumber Co., 91 Wis. 526. 
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such sale or assignment that the same was made in good faith and without 
any intent to defraud such creditors or purchasers. 


It will be noted that Section 2310 makes no distinction between 
purchasers and creditors as to the retention of possession by the 
vendor, making the transaction in both cases presumptively, but only 
presumptively, fraudulent; while Sections 25 and 26 of the Act in 
effect make the transaction conclusively fraudulent as to purchasers, 
leaving it only presumptively so as to creditors, in all jurisdictions 
in which it was so before. With respect to this important doc- 
trine, there were numerous adjudications in this state. Only one 
of them was a case in which subsequent purchasers from the vendor 
invoked the statute.’* In all the other cases it was a question of the 
rights of creditors against the prior vendee who had not taken pos- 
session. Under the provisions of Section 26 of the Uniform Act, 
these cases of the creditors would be unaffected. 

In Gleason v. Day,’* the purchaser case, the prior sale unaccom- 
panied by change of possession, being wholly unexplained, the Court 
assumes that such transaction was fraudulent under the statute and 
that a subsequent purchaser for value from the vendor in posses- 
sion would get title; the discussion turns upon the question whether 
a purchaser for an antecedent debt is a “purchaser in good faith” 
within the meaning of Section 2610, the Court holding that he is. 
[t may be noted that he would also be a purchaser “paying value for 
the same” under Section 25 of the Act, as “value” is defined in Sec- 
tion 76 of the Act. In the only case actually decided, therefore, in 
Wisconsin between purchasers, the same result was reached under 
Section 2610 that would be reached under Section 25 of the Act. 
In one of the cases ** it was held that choses in action (promissory 
notes) were not included in the “goods and chattels” to which the 
operation of Section 2610 was limited. Neither are they included 
within the term “goods” of Section 25 of the Act, but Section 25 
does include within its scope “negotiable documents of title to the 
goods,” which would not, I take it, be included under the language 
of Section 2610. 


1 Gleason v. Day, 9 Wis. 218; Livingston v. Littrell, 15 Wis. 218; Norwegian 
Plow Co. v. Hawthorn, 71 Wis. 529; Michelstetter v. Werner, 82 Wis. 298; 
Rindskopf v. Meyers, 87 Wis. 80; Densmore Co. v. Shong, 98 Wis. 380; Fisher v. 
Herman, 118 Wis. 424. 

12 Gleason v. Day, 9 Wis. 498. 

39 Wis. 498. 

4 Livingston v. Littell, 15 Wis. 218. 
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The provisions of the bulk sales statute ** would not seem to be 
affected by Sections 25 and 26, since that statute applies only to 
creditors and makes the sales therein condemned to be “deemed 
fraudulent under any rule of law” as provided in Section 26 of the 
Uniform Act. 


WHEN IS A DocuMENT OF TITLE NEGOTIABLE? 


Section 1684t-27. A document of title in which it is stated that the 
goods referred to therein will be delivered to the bearer, or to the order of 
any person named in such document, is a negotiable document of title. 


NEGOTIABLE DOCUMENTS OF TITLE MARKED “Nor NEGOTIABLE” 


Section 1684t-30. If a document of title which contains an undertaking 
by a carrier, warehouseman or other bailee to deliver the goods to the 
bearer, to a specified person or order, or to the order of a specified person, 
or which contains words of like import, has placed upon it the words “not 
negotiable”, “nonnegotiable”, or the like, such a document may neverthe- 
less be negotiated by the holder and is a negotiable document of title with- 
in the meaning of this act. But nothing in this act contained shall be con- 
strued as limiting or defining the effect upon the obligations of the 
carrier, warehouseman or other bailee issuing a document of title, of 
placing thereon the words “not negotiable,” “nonnegotiable” or the like. 


Prior to the adoption of the Uniform Act our Section 4425 read 
as follows: 

Negotiability. Any such receipt, bill of lading, voucher, or other docu- 
ment as is mentioned in the preceding section shall be transferable by 
delivery thereof without indorsement or assignment, and any person to 
whom the same is so transferred shall be deemed and taken to be the 
owner of the property therein specified so far as to give validity to any 
pledge, lien, or transfer made or created by such person unless such re- 
ceipt, bill of lading, voucher, or other document shall have the words “not 
negotiable” plainly written or stamped on the face thereof. 


Section 4194 was substantially the same. These last sections were 
elaborately considered and construed in Price v. Wis. Marine and 
Fire Insurance Co. Bank.*© The effect of such decision was that 
documents of title were equally negotiable whether they contained 
words of negotiability or not, unless they had the words “not nego- 
tiable” thereon. Sections 27 and 30 of the Uniform Act make their 
negotiability to depend upon their negotiable form, and provide that, 
if in such form, the words “not negotiable” shall not affect their 
negotiability. In other words, while sections 4194 and 4425 pro- 





1° Wis. Stat. Section 2317c. 
43 Wis. 267. 
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vided for but one class of documents of title, all of which were 
equally and in the same manner “transferable,” the Uniform Act 
provides for two classes of such documents, one of which shall be 
“negotiable” and the other “transferable.” The method of nego- 
tiation of such as are negotiable is prescribed in Sections 28 and 29 
of the Act, which it is hardly necessary to quote at length, since 
they differ in no respect from like provisions for negotiating bills 
and notes, that is to say, they are negotiated by indorsements if their 
form is such as to render endorsement necessary, otherwise by sim- 
ple delivery, in case they in effect already run to bearer. It is not, 
of course, meant to imply by this that the obligation of the endorser 
of such a document is the same as that of the endorser of a bill or 
note. Section 37 of the Uniform Act expressly provides that the 
endorsement shall not render the endorser a guarantor for the 
bailee’s or previous endorsers’ engagements. 

As to non-negotiable documents, Section 31 provides: 

A document of title which is not in such form that it can be negotiated 
by delivery may be transferred by the holder by delivery to a purchaser 
or donee. A nonnegotiable document cannot be negotiated and the en- 
dorsement of such document gives the transferee no additional right. 


Under this section it seems that two classes of documents may be 
transferred: (1) Those which, though negotiable in form, have not 
yet received the necessary endorsements to make them run to bearer ; 
(2) Those which are not negotiable in form. As between the par- 
ties, then, whatever the form of the document, provided it is not 
stamped “not negotiable,” title will pass by delivery under either the 
old or the new law, and under the new law irrespective of such 
stamping. But the effect of the transfer as to others than the par- 
ties will under the new law depend on whether the instrument is 
otherwise negotiable or not, while under the old law there was no 
such distinction. The obligations of the seller of such a document 
are the same whether he negotiates or transfers. They are defined 
by Section 36 of the Act, and are apparently the same that they 
would have been under the old law, in brief and in substance a war- 
ranty of genuineness of title and of good faith, and such warranties 
of quality as would attach under the circumstances if the goods 
themselves, rather than the documents of title were the subject mat- 
ter of the sale. As to other than the vendor, however, the rights 
of the vendee depend upon whether he acquires title by transfer or 
by negotiation. In the former case he gets the (1) title of his ven- 
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dor, (2) a right to an attornment of the bailee upon notification, (3) 
subject to defeasance prior to notification, by attachment or execu- 
tion against his vendor or a subsequent sale by the vendor notified 
to the bailee.17 If he takes by negotiation rather than transfer, he 
escapes this latter peril and acquires, not only the actual title of his 
vendor, but (substantially) such title as the vendor appeared on the 
face of the documents to have.** No such distinction existed under 
Sections 4194 and 4425, which regarded all documents of title as 
equally negotiable. These sections having, therefore, become obso- 
lete, have been repealed.*® 


AccEPTANCE Dors Nor Bar ActTION For DamMaGes. Duty To Notiry 


Section 1684t-49. In the absence of express or implied agreement of the 
parties, acceptance of the goods by the buyer shall not discharge the seller 
from liability in damages or other legal remedy for breach of any promise 
or warranty in the contract to sell or the sale. But if, after acceptance of 
the goods, the buyer fails to give notice to the seller of the breach of 
any promise or warranty within a reasonable time after the buyer knows, 
or ought to know, of such breach, the seller shall not be liable therefor. 


The commissioners say of this section, “The latter half of the 
section imposes a qualification sanctioned by good business practice 
and to some extent by law, both in this country and in Europe. The 
law in this country is in great conflict.” 

That the last sentence is true is well illustrated by the decisions in 
this state, without going further. The question as to the duty to 
give notice of breach of warranty, and of the effect of a failure to 
do so was one of the earliest important questions to come before the 
Court.*° The action was for the purchase price of a pump with re- 
coupment claimed for breach of an implied warranty. No notice 
was given of this breach. The errors assigned were on the charge 
of the trial court, which said nothing about notice; nor does it ap- 
pear that the court was requested to give any charge on that point. 
The claim was that if there was a breach of warranty, defendant 
should have returned or offered to return the pump, and that, in the 
absence of such return or offer to return, he must be deemed to have 
waived the breach. It will be observed, therefore, that the question 
of a duty to give notice was not strictly involved. But in deciding 
the case in favor of the right of recoupment, the Supreme Court 
said, “Unless, therefore, in the present case there was proof of 





7 Section 1684t—34. 

% Section 1684t—33. 

* Laws of 1917, Chap. 179, Section 1. 
* Getty v. Rountree, 2 Pin. 379. 
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fraud on the part of the vendors—of which none appears—the de- 
fendants could not compel them to take back the pump, and there 
was no occasion for making a useless tender of what the plaintiffs 
might accept or refuse. Nor was there any necessity of a notice of 
defects; the notice annexed to the plea was alike sufficient in law 
and reason.” 

I shall have occasion to recur to the doctrine stated in the first 
sentence of this quotation when I come to discuss Section 69 of the 
Act. I am concerned here only with the last sentence. 

In the next case to arise ** the question of notice to the vendor of 
defects in a warranty of an engine was not very explicitly presented 
by the record, but the Court, in deciding it, said that in the pre- 
ceding case they had determined: “That in case of a warranty, ex- 
press or implied, where the article purchased proves defective or 
unfit for the use intended, the purchaser may, without returning or 
offering to return it, and without notifying the vendor of its defects, 
bring his action for the recovery of damages, or if sued for the 
price, may set up and have such damages allowed to him by way 
of recoupment from the sum stipulated to be paid.” 

But in the next case ** the question was undoubtedly involved. In 
an action for goods sold, defendant counterclaimed for breach of 
warranty of a furnace theretofore sold by the plaintiff to the defend- 
ant, without alleging or proving any notice to plaintiff of the defect. 
The trial court instructed the jury, “So, if you find from the evi- 
dence in this case that there was any defect in the machine itself, 
it would have been the duty of the defendant in this case to give Mr. 
Bonnell notice that the furnace was defective and to come there and 
perfect it, or take it away within a reasonable time.” 

With respect to this, the Supreme Court says, “The instruction is 
erroneous. The law is well settled in this state, by repeated ad- 
judications of this Court, that ‘in case of a warranty, direct or im- 
plied, where the article purchased proves defective or unfit for the 
use intended, the purchaser may, without returning or offering to 
return it, and without notifying the vendor of its defects, bring his 
action for the recovery of damages, or, if sued for the price, may 
set up and have such damages allowed to him by way of recoup- 
ment from the sum stipulated to be paid.’ ” 





™ Fisk v. Tank, 12 Wis. 276. 
™ Bonnell v. Jacobs, 36 Wis. 59. 
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This doctrine received an important limitation, however, in Locke 
v. Williamson,”* an action for the purchase price of cordwood. The 
contract called for “good, sound, body hickory and rock maple wood 

to be delivered . . . . where it would not require 
more than one hundred feet wheeling to load the wood on the boats.” 
Defendant sought to recoup damages due to the inferior quality of 
some of the wood, and to the fact that it was not piled within the 
proper distance for loading. The court treated these defaults as 
breaches of warranty, but sustained the trial court in denying to 
defendant any recoupment therefor, on the ground that, the defects 
being patent and defendant having taken with full knowledge there- 
of, and “without any notice to the plaintiff that it was not satisfac- 
tory, and would not be accepted as fulfilling the terms of the war- 
ranty,” the plaintiff had “the right to assume from their silence that 
they accepted the wood as a substantial compliance with the con- 
tract, and waived all objection that it was not piled at the proper 
place.” Then says the Court: 

We have therefore concluded to hold this rule in respect to an executory 
contract: that when the defects in the goods are patent and obvious to the 
senses, when the purchaser has a full opportunity for examination, and 
knows of such defects, he must, either when he receives the goods or 
within what under the circumstances is a reasonable time thereafter, 


notify the seller that the goods are not accepted as fulfilling the warranty; 
otherwise the defects will be deemed waived. 


The effect of these decisions was to establish two classes of 
breaches of warranty in this state, in one of which—the “patent and 
obvious” breaches—notice of the breach must be given under pen- 
alty of otherwise having this failure regarded as waved; while in 
all other breaches no such notice was necessary. Re-stating, empha- 
sizing and applying this distinction, the Court held ** that unmer- 
chantable barreled apples shipped pursuant to an order by corre- 
spondence from Milwaukee to Boscobel, were not so patently and 
obviously defective as to require notice to sustain a counterclaim in 
an action for the purchase price, but that improperly assorted to- 
bacco ** came within the “patent and obvious” rule, requiring not 
only notice, but a refusal to accept, unless conditionally. Says the 
court : 

For example, the agents of defendants might have said to the plaintiff 


repeatedly, when the tobacco was being put in their warehouse, “This to- 
bacco is not such as your contracts call for. It has all the defects and 





%40 Wis. 377. 
™% Morehouse v. Comstock, 42 Wis. 626. 
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infirmities to which tobacco is subject. It is not properly assorted, and 
is not merchantable”; yet had they accepted the tobacco without imposing 
conditions upon their acceptance of it, the defendants would doubtless be 
held to have waived the alleged defects, and liable to pay the contract 
price for the whole quantity so accepted. 


Certain defects in barbed wire warranted to be “the best quality” 
of steel wire were held ** not to be “patent and obvious” within this 
rule, and it was further held that there was no distinction with re- 
spect to this rule between express and implied warranties. The 
capacity of a saw mill is not a “patent and obvious” fact,” nor is 
rot in potatoes,”* but the color and markings of a stallion are.*® 

Section 49 of the Uniform Act would seem to abolish all distinc- 
tion between breaches which are “patent and obvious” and those 
which are “latent,” and to make notice in all cases essential. 


ENFORCEMENT OF VENDOR’S LIEN 


When and how resale may be made. Section 1864t-60. 1. Where the 
goods are of a perishable nature, or where the seller expressly reserves the 
right of resale in case the buyer should make default, or where the buyer 
has been in default in the payment of the price an unreasonable time, an 
unpaid seller having a right of lien or having stopped the goods in transitu 
may resell the goods. He shall not thereafter be liable to the original 
buyer upon the contract to sell or the sale or for any profit made by such 
resale, but may recover from the buyer damages for any loss occasioned 
by the breach of the contract or the sale. 

2. Where a resale is made, as authorized in this section, the buyer 
acquires a good title as against the original buyer. 

3. It is not essential to the validity of a resale that notice of an intention 
to resell the goods be given by the seller to the original buyer. But where 
the right to resell is not based on the perishable nature of the goods or 
upon an express provision of the contract or the sale, the giving or failure 
to give such notice shall be relevant in any issue involving the question 
whether the buyer had been in default an unreasonable time before the 
resale was made. 

4. It is not essential to the validity of a resale that notice of the time 
and place of such resale should be given by the seller to the original 
buyer. 

5. The seller is bound to exercise reasonable care and judgment in 
making a resale, and subject to this requirement may make a resale either 
by public or private sale. 


x 





** Buffalo Barb Wire Co. v. Phillips, 67 Wis. 129. 
7 Larson v. Aultman and Taylor Co., 86 Wis. 281. 
% Northern Supply Co. v. Wangard, 117 Wis. 624. 
* Northfield National Bank v. Arndt, 132 Wis. 383. 
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With this section of the Act should be compared Section 3347 
Wisconsin Statutes: 

Every person having a lien given by either of sections 3343 to 3346t, 
inclusive (of mechanics on personal property, of innkeepers, livery stable 
keepers, of consignees, factors or brokers for advances, or of jewelers for 
repairs) or existing in favor of any bailee for hire, carrier, warehouseman 
or pawnee or otherwise, by the common law, may, in case such debt remain 
unpaid for three months and the value of the property affected thereby 
does not exceed one hundred dollars, sell such property at public auction 
and apply the proceeds of such sale to the payment of the amount due 
him and the expenses of such sale. Notice, in writing, of the time and 
place of such sale and of the amount claimed to be due shall be given 
to the owner of such property personally, or by leaving the same at his 
place of abode, if a resident of this state, and if not, by publication thereof 
once in each week, for three weeks successively, next before the time of 
sale in some newspaper published in the county in which such lien accrues, 
if there be one, and if not, by posting such notice in three public places 
in such county. If such property exceed in value one hundred dollars, 
then such lien may be enforced against the same, by action in any court 
having jurisdiction. 


If the last section ever applied to the enforcement of a vendor’s 
lien—and the words “or otherwise by the common law” seem very 
inclusive—then obviously Section 60 of the Uniform Act is incon- 
sistent with it. But it seems to have been assumed in the cases in 
which this section has been applied that it is limited in its operation 
to cases of bailment, and that the words “or otherwise by the com- 
mon law” are intended only to include any other bailment not in- 
cluded under the words “bailee for hire, carrier, warehouseman, or 
pawnee” of the statute. The court does not seem to have ever so 
decided expressly, but in the first case that arose under the section *° 
the whole discussion of the court seems to assume such construction. 
To be sure, the case before the court was one of bailment—of logs 
for sawing—so that what the court says would doubtless not have 
prevented it from extending its scope to embrace a vendor’s lien, in 
a case involving such question. The only other cases in which this 
section has been applied seem to have been cases of bailment, of a 
pledge ** and of a warehouseman.*? Section 60 of the Act, it will 
be noticed, is limited to the case of a vendor “having a right of lien 
or having stopped the goods in transitu,” the effect of which is to 
make him a lienor. The cases cited in Wisconsin Annotations under 








* Arians v. Brickley, 65 Wis. 26. 
" Wilson v. Johnson, 74 Wis. 337. 
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this Section ** and there said to be “in agreement with” it seem with 
the possible partial exception of one case ** to be cases in which the 
title had not passed, and the vendor, therefore, was not selling the 
vendee’s property to enforce a lien, but his own property. Nor, so 
far as I can discover, has any case arisen involving the procedure 
to be followed by one who, having stopped in transitu, wishes to en- 
force his lien. All the controversies in this state seem to have been 
over the existence of the right of stoppage.** 


AcTIONS FoR BREACH OF THE CONTRACT. REMEDIES OF THE SELLERS. ACTION 
FOR THE PRICE 


Section 1684t-63. 1. Where, under a contract to sell or a sale, the 
property in the goods has passed to the buyer, and the buyer wrongfully 
neglects or refuses to pay for the goods according to the terms of the 
contract or the sale, the seller may maintain an action against him for the 
price of the goods. 

2. Where, under a contract to sell or a sale, the price is payable on a day 
certain, irrespective of delivery or of transfer of title, and the buyer 
wrongfully neglects or refuses to pay such price, the seller may maintain 
an action for the price, although the property in the goods has not passed, 
and the goods have not been appropriated to the contract. But it shall 
be a defense to such an action that the seller at any time before judgment 
in such action has manifested an inability to perform the contract or the 
sale on his part or an intention not to perform it. 

3. Although the property in the goods has not passed, if they cannot 
readily be resold for a reasonable price, and if the provisions of subsec- 
tion 4, of section 1684t-64, are not applicable, the seller may offer to 
deliver the goods to the buyer, and, if the buyer refuses to receive them, 
may notify the buyer that the goods are thereafter held by the seller as 
bailee for the buyer. Thereafter the seller may treat the goods as the 
buyer’s and may maintain an action for the price. 


In a case arising some three years after the adoption of the 
Uniform Act,** in which it seems clear that title had not passed, 
Chief Justice Marshall says: 


In case of a person offering for a stipulated price to sell and deliver to 
another at a particular place and at a time, depending upon circumstances 
determinable by such person, any specific article of personal property, and 
such other accepts the offer, and thereafter, such person names the time 
when delivery will be made, but such other either notifies such person that 


* Ganson v. Madigan, 15 Wis. 144; Pickering v. Bordwell, 21 Wis. 562; Lindon 
v. Eldred, 49 Wis. 305; Scott Co. v. Hafner Manufacturing Co., 91 Wis. 667; 
Gehl v. Produce Co., 105 Wis. 573; Pratt v. Freeman Co., 115 Wis. 648. 

* Scott Co. v. Hafner Manufacturing Co., 91 Wis. 667. 

" Hoover v. Tibbits, 13 Wis. 79; Sherman v. Rugee, 55 Wis. 346; Harding Pa- 
per Co. v. Allen, 65 Wis. 576; Jeffris v. Fitchburg Railroad Co., 93 Wis. 250; 
James Music Co. v. Bridge, 134 Wis. 510. 

* Haueter v. Marty, 156 Wis. 208. 
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he will not accept the property under the contract, except upon a material 
condition not named therein or neglects to make any provision for duly 
accepting, thus manifesting a refusal to comply with the contract, a 
remediable wrong thereby accrues to the executory vendor for which the 
law affords him a choice of three courses of action. 


* +. a * 
The three courses of action are these: 
(a) Hold the property in persona or by some appropriate agency for the 


executory vendee and sue upon the contract for the purchase price and 
reasonable expenses incurred in caring for the same. 


Now it will be noticed that subdivision 3 of section 62 of the Act, 
in the words italicized, limits the right to this remedy, so universely 
proclaimed, to cases in which the goods “can not readily be sold for 
a reasonable price.” The Act does not appear to have been cited to 
the court, nor is there any evidence that it was in the mind of the 
court, when the opinion was written, though it had been in force for 
three years. The doctrine of the opinion was a not unnatural one 
in the absence of controlling statute. As to the subsection in ques- 
tion the commissioners say: 

(3) is not the law in England, nor is it in a number of American states. 
On the other hand, the New York court, in an often quoted passage allows 
the remedy to an unpaid vendor generally without any qualification as to 
the nature of the goods. It is also allowed in the civil law. The rule 
suggested goes as far as convenience requires, for if the goods can readily 
be resold, the action for damages affords adequate relief. 


There seems no reason to suppose that our court will not modify 
the doctrine of Haueter v. Marx when the statute shall have been 
called to its attention. 


WHEN SELLER MAy RESCIND CONTRACT OF SALE 


Section 1684t—65. Where the goods have not been delivered to the 
buyer and the buyer has repudiated the contract to sell or sale, or has 
manifested his inability to perform his obligations thereunder, or has 
committed a material breach thereof, the seller may totally rescind the 
contract or the sale by giving notice of his election so to do to the buyer. 


In commenting on this section the commissioners say: “Section 
61 allows the seller to rescind the transfer of title in the cases there 
covered” (where vendor, having a lien or having stopped in transit, 
has expressly reserved the right to rescind, or where the buyer has 
been in default in the payment of the price an unreasonable time). 
“The rescission of all contractual relations between the parties—a 
more extensive right—is covered by this section, which is believed to 
express the American law.” 
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The distinction between a rescission of the contract such as 
provided for in this section and the rescission of the passing of title, 
as provided in section 61 is sometimes lost sight of. It was in Smith 
v. Goldberg ** where plaintiffs notified defendant that they rescinded 
the contract of sale and then proceeded to sue for breach of it. The 
court, however, gave to their notice the effect which the parties ob- 
viously intended it should have, of rescinding, not the contract, but 
the passing of title. 


AcTION FOR FAILURE TO DELIVER GOODS 


Section 1684t-67. 1. Where the property in the goods has not passed 
to the buyer, and the seller wrongfully neglects or refuses to deliver the 
goods, the buyer may maintain an action against the seller for damages 
for nondelivery. 

2. The measure of damages is the loss directly and naturally resulting 
in the ordinary course of events, from the seller’s breach of contract. 

3. Where there is an available market for the goods in question, the 
measure of damages, in the absence of special circumstances showing 
proximate damages of a greater amount, is the difference between the 
contract price, and the market or current price of the goods at the time 
or times when they ought to have been delivered or, if no time was fixed, 
then at the time of the refusal to deliver. 


Our court quotes and applies this section in a rather interesting 
way in Birdsong v. Marty.** The action was for breach of contract 
in failing to deliver a carload of Swiss cheese. The trial court ap- 
plied subdivision 3 of the section and gave the plaintiff the difference 
between the contract price and what the court found to be the mar- 
ket price. The Supreme Court held that by reason of the war there 
was no market price and awarded a much larger sum as damages 
under subdivision 2 of the section “directly and naturally resulting 
in the ordinary course of events from the seller’s breach of con- 
tract,” measured in this case by the difference between the price con- 
tracted for and the price actually paid by plaintiff, without refer- 
ence to any supposititious market price. 


REMEDIES FOR BREACH OF WARRANTY 


Section 1684t—69. 1. Where there is a breach of warranty by the seller, 
the buyer may, at his election: 

(a) Accept or keep the goods and set up against the seller, the breach 
of warranty by way of recoupment in diminution or extinction of the 
price; 








7139 Wis. 423. 
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(b) Accept or keep the goods and maintain an action against the seller, 
for damages for the breach of warranty; 

(c) Refuse to accept the goods, if the property therein has not passed, 
and maintain an action against the seller for damages for the breach of 
warranty; 

(d) Rescind the contract to sell or the sale and refuse to receive the 
goods, or if the goods have already been received, return them or offer 
to return them to the seller and recover the price or any part thereof 
which has been paid. 

2. When the buyer has claimed and been granted a remedy in any one 
of these ways, no other remedy can thereafter be granted. 

3. Where the goods have been delivered to the buyer, he can not rescind 
the sale if he knew of the breach of warranty when he accepted the goods, 
or if he fails to notify the seller within a reasonable time of the election 
to rescind, or if he fails to return or to offer to return the goods to the 
seller in substantially as good condition as they were in at the time the 
property was transferred to the buyer. 


Subdivision 1 (d) of the above section settles a question which 
had given rise to great difference of opinion and probably contra to 
what had been the weight of authority prior to its adoption. It had 
never been the English law that a sale might be rescinded for breach 
of warranty, nor was it the law of a majority of the American juris- 
dictions. . It prevailed in Massachusetts and some other states, of 
which the most important were California, Iowa, Maine and Ohio. 
But a larger number of jurisdictions, of which the most important 
were the federal courts, Illinois, Indiana, Michigan, Minnesota, New 
York and Pennsylvania, adhered to the contrary doctrine.** The 
theory of warranty, that it is a contract collateral to that of sale 
does not require any such result since the breach of one contract 
does not usually justify the rescission of another. There is no rea- 
son why the contract of warranty may not be made by other than 
the vendor. Such a contract is, in substance, every title insurance 
policy; the warrantor is not the vendor. But the serious practical 
objection to the English and theoretically correct rule is the great 
difficulty, amounting almost to an impossibility in many cases, of 
determining whether the stipulation which has been violated is,a 
part of the contract of sale itself, or is a collateral contract of war- 
ranty. It was, of course, never supposed that a vendee was obli- 
gated to accept or retain an object different in substance from that 
contracted for.. But what constitutes a difference in substance as 
distinguished from a difference in quality collaterally contracted for 


* See article by Samuel Williston, “Rescission for Breach of Warranty,” 16 
Harvard Law Review, 465, in which the authorities are fully collected and an 
argument made for the right of rescission. 
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or against. Is the subject matter in the sale of a tractor to a farmer, 
a new tractor, or is newness a mere quality collaterally contracted 
for as held by our court in Fox v. Boldt? *° 

It seemed practically undesirable that the vendee’s right of re- 
scission should depend upon any such nice and difficult distinction 
as that between the contract of sale and that of warranty. So the 
Uniform Act provides that the right of rescission shall flow from 
breach of warranty just as it flows from breach of the contract of 
sale. The distinction between the principal and the collateral con- 
tract still remains an important one for some purposes, and when 
necessary it must be made, whatever the difficulties; but it need no 
longer be considered with respect to the right of rescission. 

It is perhaps difficult to say to just what extent this changes pre- 
existing Wisconsin law. 

In a very early case** our court held: “Where there is a warranty 
and no fraud, the vendee is not entitled, against the will of the 
vendor to return the article and recover back the price paid.” The 
action was for the balance due upon the purchase price of a pump 
in which damages arising from breach of warranty were sought to 
be offset. To this it was objected that defendant must first return 
or offer to return the pump. The court went on to say: 

His (the vendee’s) only remedy is by a suit for damages, or by recoup- 
ment in case of an action for the purchase money. Unless, therefore, in 
the present case there was proof of fraud on the part of the vendors—of 
which none appears—the defendant could not compel them to take back 


the pump, and there was no occasion for making a useless tender of what 
the plaintiffs might accept or refuse. 


In Fisk v. Tank ** the court in discussing the last case, and citing 
it as an authority on other points, said: 


There was another point, however, not involved in the case, upon 
which the court attempted to rule, to which we do not wish to give our 
unqualified assent. It was said that where there is a warranty, but no 
fraud, the vendee is not entitled against the will of the vendor to return 
the article and recover back the price paid; that in such case his only 
remedy is by suit for damages, or by recoupment, in case he is sued for 
the purchase money. As applied to the facts of the case, provided the 
court had been called upon to determine whether the defendants had the 
right at the time the action was commenced, to return the pump about 
which the suit arose, such decision might have been correct. There is, 





172 Wis. 373. See this case and others of a similar nature discussed in a 
former installment of this article, 1 Wis. Law Review, 403-406 and in a note to 
For v. Boldt, 1 Wis. Law Rev. 418. 

“t Getty v. Rountree, 2 Pin. 379. 
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however, much reason for saying, and many respectable authorities hold 
in respect to executory contracts particularly, that in addition to the 
remedies above stated, the vendee may, in case the warranty be not com- 
plied with altogether refuse to receive the article; or may take and keep 
it for such time only as may be necessary for a fair examination, and then 
return it on discovering its defects; in which case he is not considered as 
having received it at all; and in either case, if he has paid for the same, 
may sue for and recover back the price. . . . . Upon this point we 
wish to express no opinion. We desire merely to reserve it. It was en- 
tirely outside of the case then before the court, and is equally so now; 
and therefore could not be adjudicated in either. 

In Ketchum v. Wells ** the sole controversy was whether de- 
fendant, sued for the purchase price, was entitled to recoup his 
damages for breach of an implied warranty of merchantability with- 
out an offer to return the property. It seems to be assumed as un- 
questionable that defendant would have been at liberty to return the 
property, but regarded as doubtful whether he would be entitled to 
any relief without an offer to make return. The property in ques- 
tion—stove bolts—being necessary to the operation of defendant’s 
mill, and not readily obtainable elsewhere, the court held that under 
Such circumstances, he might recoup his damages even though he 
had not returned or offered to return the property. It will be no- 
ticed how widely this doctrine differs from Rountree v. Getty, supra, 
in which the right to return for breach of warranty, unaccompanied 
by fraud, was denied. The court cites Rountree v. Getty to the 
point that there was an implied warranty of negotiability, but wholly 
ignores it on the question of the available remedy. 

In Boothby v. Scales,** the court approved an instruction that, “If 
there was a breach of warranty, and an offer to return was not 
made within a reasonable time the defendant must pay what the mill 
is reasonably worth.” 

This instruction seems to assume that a return within a reason- 
able time would have been within the rights of the vendee. Later 
in Barstow Stove Co. v. Jennings,*® the court said: 

The iaw is well settled in this state by repeated adjudications of this 
court that in case of a warranty, direct or implied where the article pur- 
chased proves defective or unfit for the use intended, the purchaser may, 
without returning or offering to return it, and without notifying the 
vendor of its defects, bring his action for the recovery of damages, or, if 
sued for the price, may set up and have such damages allowed to him by 
way of recoupment from the sum stipulated to be paid. 





“19 Wis.25.  _ 
“27 Wis. 626. 
“36 Wis. 63. 
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This again assumes, without of course deciding, that rescission 
would be a permissible remedy. 

Finally, in Warder v. Fisher ** though once more by way, it would 
seem, of pure dictum, the court said: 


The true rule is, that in the case of the sale of chattels with a warranty 
expressed or implied, in the absence of fraud on the part of the vendor, 
if the thing purchased does not answer the terms of the warranty; the 
purchaser may return or offer to return the property within a reasonable 
time, and thereby defeat the right on the part of the vendor to recover 
any part of the purchase price agreed upon; or he may keep the property, 
etc. 


This is, of course, the exact contrary of what was said in Getty v. 
Rountree, supra, though like the doctrine of that case, it seems to be 
dictum only. 

There are other dicta to the same effect.*7 In view of these re- 
iterated assertions of disagreement with Rountree v. Getty, supra, 
even by way of dicta, it may well be believed that in a case actually 
and necessarily involving the question the law of Wisconsin would 
have been held to be that of the section under consideration. 

It should not be overlooked, however, that the right of rescission 
for breach of warranty thus sweepingly asserted and established by 
legislation in section 69-(1)-(d) is subject to three important limita- 
tions defined by subsection 3 of the same section. It does not exist 
(1) where the breach was known to the buyer when he accepted 
the goods; (2) where he does not within a reasonable time notify his 
intention to rescind; (3) if he fails within a reasonable time to re- 
turn or offer to return the goods. The second of these limitations 
was applied by our court in a case ** occurring some two years after 
the adoption of the Uniform Act, but not referring to it, so that it is 
impossible to say whether the court was applying the statute or stat- 
ing its views independently thereof. But the court made a similar 
ruling on the same point in a case decided in 1900.*° It seems to 
have been the third of these limitations on the right of rescission 
which was enforced in another case *° also decided since the statute, 
but without mentioning it. 





#48 Wis. 338. 

“ Groninger v. Paige, 48 Wis. 229; Minn. Threshing Co. v. Wolfram, 96 Wis. 
481; Parry Manufacturing Co. v. Tobin, 106 Wis. 286; Optenburg v. Skelton, 
109 Wis. 241. 

* Kelsey v. Ringrose Net Co., 152 Wis. 499. 

“Thompson Mfg. Co. v. Gunderson, 106 Wis. 449. 

% Oscar Smith & Sons Co. v. Janesville Batting Mills, 150 Wis. 528. 
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PURCHASER FOR VALUE 


Section 1684t—76. 1. In this act, unless the context or subject matter 
otherwise requires: . .. . 

(‘Value’) is any consideration sufficient to support a simple contract. 
An antecedent or pre-existing claim, whether for money or not, constitutes 
value where goods or documents of title are taken either in satisfaction 
thereof or as security therefor. 

Our court early decided ** that goods taken in satisfaction of an 
antecedent debt were taken for value, and that the same rule ap- 
plied whether the purchase was of negotiable instruments or chat- 
tels, and reiterated the doctrine shortly afterwards ** in a case in 
which the property so taken was a warehouse receipt. This has 
been since held repeatedly.* 

But the court also early held ** that a transfer as security merely 
for a pre-existing debt was not for value. This, too, has been re- 
iterated until it had become the settled law of the state.** This set- 
tled distinction is now overthrown in the interest of uniformity and 
of what is believed to be the better rule, though scantily supported 
by authority outside of England. The commissioners say of this 
definition that it “follows the weight of authority at common law 
and the provisions of the Uniform Negotiable Instruments Act as 
intended by its framers. It is to be noted, however, that the defini- 
tion of the Negotiable Instruments Act ™ is not nearly so explicit. 
It is simply: 

Value is any consideration sufficient to support a simple contract. An 


antecedent or pre-existing debt constitutes value; and is deemed such 
whether the instrument is payable on demand or at a future time. 


It is certainly to be hoped that the two sections will be so con- 
strued as not to make the taking of property or securities as collat- 
eral a taking “value” in one case and not in the other. 

Howarp L, SmirTH. 





" Shufeldt v. Pease, 16 Wis. 659. 
52 Rice v. Cutler, 17 Wis. 351. 

® Bange v. Flint, 25 Wis. 544; Bowman v. Van Kuren, 29 Wis. 220; Carey v. 
Dyer, 97 Wis. 554; Mack v. Prang, 104 Wis. 1. 

% Jenkins v. Schaub, 14 Wis. 1. 

% Bowman v. Van Kuren, 29 Wis. 209; Body v. Jewson, 33 Wis. 402; Funk v. 
Paul, 64 Wis. 35; Knott v. Tidyman, 86 Wis. 164; Burnham v. Merchant’s Bank, 
92 Wis. 277. 

* Wis. Stat. Section 1675—51. 
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NOTES ON RECENT CASES 


CONSTITUTIONAL LAW—POWER OF GOVERNOR TO REMOVE PUBLIC OFFICER— 
ConTEMPT—In a recent Wisconsin case State ex rel. Rodd v. Verage, ... 
Wis. ..., 187 N. W. 830, (motion for rehearing denied June 6, 1922), 
the constitutional power of the Governor to remove sheriffs and 
other officers was interpreted to mean that the Governor had power to 
remove officers only “for cause”, The court thereupon reviewed the pro- 
ceedings relating to the removal of the sheriff, Hans Rodd, and concluded 
that the removal was not “for cause”. In arriving at this conclusion it 
held that the refusal of the sheriff to obey the order of the Governor to re- 
lease a prisoner whom the Governor had pardoned was justifiable on the 
ground that the Governor had no power to remove the prisoner, being that 
he was committed for contempt for violating an injunctional order, and 
punishment of a contempt of this kind is of a civil nature and not crimi- 
nal, hence not within the Governor’s power of pardon. 

The constitutional powers of the Governor to remove sheriffs and other 
public officers is found in Article VI, section 4, Wisconsin Constitution. 
The only limitation placed upon the Governor in this section is that he 
shall give to the officer about to be removed a copy of the charges against 
him and an opportunity to be heard in his defense. This constitutional 
provision was carried into the Statutes, section 17.09 (5) where the words 
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“for cause” were inserted. It is possible that the limitation mentioned in 
Article VI, section 4, would imply that the governor’s power of removal 
was not intended to be arbitrary, otherwise such limitation would be of 
little force or effect. However, a different construction was given to a 
similar constitutional provision in the New York constitution in In re 
Guder, 171 N. Y. 529, where the court said: “The advantage of notice of 
charges and opportunity to be heard was apparently regarded as resting in 
the publicity which would result, enabling the people to judge of the ne- 
cessity or propriety of a removal. Such publicity would ordinarily prove 
a sufficient check, if any checks can ever be needed upon a man holding 
the commanding position of Governor of the State.” As pointed out in 
the principal case the New York decision was probably influenced by the 
Court’s consideration of the debates in the constitutional convention. 

No provision is made in the Constitution or the statutes for review by 
the courts of removal proceedings, but it is generally conceded that the 
courts will assume jurisdiction to determine whether or not the removing 
power was acting within its jurisdictional limits. The separation of the 
three departments of government and their independence of each other 
when acting within their jurisdictional limits forbids one department to 
interfere with the acts of another. This was early announced in Wiscon- 
sin. Attorney General v. Brown, 1 Wis. 513. Where power of removal] 
for cause generally or for specified causes is given to an administrative 
body, the court will determine whether the charges assigned or alleged 
constitute cause so as to confer jurisdiction on the removing body, but 

‘having determined this the finding of the removing body as to the fact 
charged is final. State er rel. Gill v. Common Council of Watertown, 9 
Wis. 254; State ex rel. Kennedy v. McGarry, 21 Wis. 496; State ex rel. 
Willis v. Prince, 45 Wis. 610; State ex rel. Wagner v. Dahl, 140 Wis. 301. 
The court will also determine if the administrative body has given a suffi- 
cient hearing so as to confer jurisdiction. Ekern v. McGovern, 154 Wis. 
157. Whether the courts in any case will review the acts of the governor 
is a question on which there has been some hesitancy. State ex rel. Peck 
v. Rusk, 55 Wis. 465; State v. Doherty, 25 La. Ann. 119; State v. Lamantia, 
33 La. Ann. 446; Keenan v. Perry, 24 Tex. 253. The hesitancy has been 
caused presumably more from consideration of public policy and in an 
endeavor to keep the departments of government separate, than from lack 
of power. It was conclusively determined however, in Ekern v. McGovern, 
supra, that in this state the courts will assume supervisory control over 
the acts of the Governor when he is acting in a quasi-judicial capacity. 
Minnesota, also, in State ex rel. Kinsella v. Eberhart, 116 Minn. 313, came 
to a similar conclusion, refusing to fdliow its earlier decisions, saying that 
where the act of the governor is not within his regular official duty but 
one which might have been assigned to any other official, and the act in- 
volves vested rights, it will be reviewed by the courts the same as actions 
by other persons acting in a quasi-judicial capacity. The independency 
of the different branches of the government was held to relate only to 
the acts within the regular official duty of each branch. Where the 
governor has been given power to remove for certain specified causes the 
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court will determine whether the removal was based on any of the causes 
specified. People ex rel. Metevier v. Therrien, 80 Mich. 187. Some courts 
have held that where power has been granted to the executive to remove 
for certain causes, this implies authority to judge of the existence of the 
cause, and the other branches of the government cannot interfere. State v. 
Doherty, 25 La. Ann. 119; State v. Lamantia, 33 La. Ann. 446; Keenan v. 
Perry, 25 Tex. 253. The courts will not look into the legality or existence 
of the ground of removal assigned by the governor. State ex rel. Att’y 
Gen. v. Johnson, 30 Fla. 433; State ex rel Atty. Gen. v. Hawkins, 44 Ohio 
St. 98. 

In the present case the only jurisdictional question was whether the 
cause assigned constituted legal cause. In deciding this question it 
became necessary to consider the facts. In construing the facts the court 
found that there was no legal cause and the order of removal was vacated. 

On the question whether contempt proceeding for violation of injunc- 
tional orders are civil or criminal proceedings there seems to be an 
irreconcilable conflict of authority. Probably the reason for this conflict 
is the dual nature of such proceedings. So far as they are instituted to 
preserve and enforce the private rights of parties to suits they are of a 
civil nature, but so far as they are prosecuted to preserve the power and 
vindicate the dignity of the courts and to punish for disobedience of their 
orders they are of a criminal nature. Where the act of the contemnor is 
past and something which the court had ordered not to be done, and 
which cannot be undone, it is obvious that punishment for such contuma- 
cious act is not only for the purpose of preserving private rights, but also 
to vindicate the dignity of the courts, and to punish for disobedience of its 
orders. This was recognized in Vilter Mfg. Co. v. Humphrey, 132 Wis. 587, 
where Justice Winslow said, “In such cases the form in which the proceed- 
ing is brought will necessarily determine its character.” Whether the 
contempt is civil or criminal must be determined by the character of the 
right to be vindicated and the remedy sought. State ex rel. Meggett v. 
O'Neill, 104 Wis. 227. If the dominant purpose is not to indemnify the 
other party but to vindicate the authority and dignity of the court the 
proceedings is in the nature of a criminal action. Haight v. Lucia, 36 Wis. 
355. The question resolves itself into this: What was the dominant pur- 
pose of the contempt proceeding? 

In the present case the contempt proceeding seems to have been insti- 
tuted as for criminal contempt, although it terminated as a civil con- 
tempt proceeding. There seems to have been no fine imposed for the 
indemnification of the aggrieved party, but merely a commitment to prison. 

he court declares, that the dominant purpose of the imprisonment was 
the enforcement of a private right by preventing any possible future con- 
duct which would injuriously affect the private rights of another. This 
does not seem to be entirely in accord with the views expressed in the 
Federal courts. In In re Nevitt, 117 Fed. 448, the court stated that in a 
civil contempt “the prisoner carries the keys of the prison in his own 
pocket.” In Gompers v. Bucks Stove and Range Co., 221 U. S. 418, there 
is a lengthy discussion as to the nature of contempt proceedings and the 
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language used seems to indicate that where the punishment is not to 
enforce a certain act or to indemnify an aggrieved party but is imprison- 
ment for a past act it is a strong circumstance showing that the primary 
purpose is to vindicate the dignity and authority of the court and that 
incidentally private rights are involved by preventing a repetition of the 
disobedience of the court’s order in the future. This language was used: 
“The distinction between refusing to do an act commanded,—remedied by 
imprisonment until the party performs the required act; and doing an act 
forbidden,—punished by imprisonment for a definite term; is sound in 
principle, and generally, if not universally, affords a test by which to de- 
termine the character of the punishment.” Whether the contempt pro- 
ceedings is ancillary to the main action or not is also a circumstance of 
some importance in determining the nature of the contempt proceeding. 
Phillips Sheet and Tin Plate Co. v. Amalgamated Assn. of Iron, Steel & Tin 
Workers, 208 Fed. 335; S. Anargyros v. Anargyros & Co., 191 Fed. 208; 
Kreplik v. Couch Patent Co., 190 Fed. 565; Hammond Lumber Co. v. Sailors 
Tnion of the Pac., 167 Fed. 809. Illinois is in accord with the Wisconsin 
view. Hake v. People, 230 Ill. 174; Rothschild € Co. v. Steger & Sons 
Piano Mfg. Co., 256 Ill. 196. For a collection of cases on this question see 
notes in 13 L. R. A. (n. s.) 591; 34 L. R. A. (n. 8.) 874; 42 L. R.A. (n. 8.) 
793, also Rose’s notes Vol. 20 p. 323. The failure on the part of some of 
the state courts to clearly distinguish between civil and criminal con- 
tempt has been due to some extent that there was no necessity for a clear 
distinction in the cases where the question had come up. 

That the governor’s power of pardon extends only to criminal offenses 
can admit of no doubt from the reading of Article V, section 6, Wisconsin 
Constitution. Whether a criminal contempt is an “offense” which comes 
within the pardoning power was discussed but not decided in the principal 
case. A governor’s pardon has been said to affect only the public’s interest 
in the conviction. Campion v. Gillan, 79 Neb. 364. It would seem that 
the public interest would be no less in the prosecution for criminal con- 
tempt ian the prosecution for other crimes. That there is a public in- 
terest in prosecution for criminal contempt is clearly indicated in Bes- 
sette v. W. B. Conkey Co., 194 U. S. 324. However, it has been held that 
conviction of contempt of court, either civil or criminal, is not a convic- 
tion of a “criminal offense” within the meaning of those words as used 
in section 4073, Wisconsin Statutes. Farrell v. Phillips, 140 Wis. 611. 

C. F. MIKKELSON. 


CONSTITUTIONAL LAW—ESTOPPEL TO QUESTION CONSTITUTIONALITY—In 
Pera v. Village of Shorewood, ... Wis. ..., 186 N. W. 623, the Court held 
that because the plaintiff had filed a claim for damages under the statute, 
he could not upon appeal, question the constitutionality of the act. 

The facts were briefly as follows: The village is located in Milwaukee 
County and, pursuant to section 61.35 Stats. 1919, passed an ordinance 
dividing it into business and residence districts. The plaintiff’s property 
was placed in a residence district, and pursuant to section 4 plaintiff filed 
a claim for damages which was wholly disallowed; whereupon plaintiff 
appealed to the circuit court, which held the plaintiff could not recover 
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as there was no taking of his property and that the statute in question 
was constitutional; whereupon the plaintiff appealed to the supreme court; 
the whole question being as to the constitutionality of section 61.35. When 
plaintiff filed his claim with the village, it contained this statement: 

“This claim is submitted and filed without prejudice to any of the rights 
and privileges of the claimant to contest the validity of said ordinance.” 

The court held that this reservation might preserve his right to contest 
the validity of the ordinance in a proper proceeding; but as he based 
his claim for damages on the validity of the statute, he could not rely 
upon it and assail it at the same time. 

The result seems harsh, especially when the statute requires the filing 
of claims within a certain time, for in such a case it practically necessi- 
tates an election at the peril of the elector; and yet to hold otherwise 
would be illogical and contrary to the overwhelming weight of authority. 
If parties in court were permitted to assume inconsistent positions in the 
trial of their causes, the usefulness of courts of justice in most cases would 
be paralyzed. Lilly v. Menke, 143 Mo. 187, 44 So. 730. 

That a person may by his acts or omission to act waive a right which 
he might otherwise have under the provisions of the constitution is clear. 
Humbird vy. Avery, 195 U. S. 480, 49 L. ed. 286. Where such acts or omis- 
sions have occurred the law will be sustained which otherwise might have 
been held invalid, if the objecting party had not by prior acts precluded 
himself from being heard in opposition. Thus in Baldwin v. Kouns, 
81 Ala. 272, 2 So. 638, the court said, “Neither party is in a position to 
assail the constitutionality of the statute, both claiming and asserting 
rights under it as a valid enactment, we have therefore not considered 
the constitutionality of any of its provisions. . . . . We have 
assumed its validity as between the parties to this proceeding, solely for 
the purposes of this decision.” 

If a party participates in a proceeding under a statute, or claims the 
benefit of it, or asserts rights under it, he must take it as he finds it and 
cannot contest its validity. Mellen Lumber Co. v. State Industrial Com- 
mission, 154 Wis. 114, 142 N. W. 187. In the recent case of Hurley v. 
Commission of Fisheries, 42 Sup. Ct. 83, 66 L. ed. 95, in denying to the 
plaintiff an injunction to prevent the opening of certain oyster beds to 
the public the Court said, “that whatever rights of property appellant 
claimed in respect of the specified lands or oysters thereon were neces- 
sarily based on the statute itself, and that he could not both assail and 
rely upon it in the same proceeding.” 

Likewise if a party exercises a right given by one section of a statute, 
he cannot attack the validity of another section which imposes a burden 
upon him for exercising the right given by the previous section. Gans. Vv. - 
Minneapolis & St. Louis Ry. Co., 114 Iowa 713, 87 N. W. 714, affirmed in 190 
U. S. 557, 47 L. ed. 1183. Some courts carry the rule of estoppel to the 
extent of holding that a question as to the constitutionality of a statute 
involved in a suit must be raised at the earliest possible moment con- 
sistent with good pleading and orderly procedure; otherwise it will be 
deemed to have been waived. In Lohmeyer v. St. Louis Cordage Co., 214 
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Mo. 685, 113 S. W. 1108, the court said, “But it must be taken as settled 
law that in so grave a matter as a constitutional question it should be 
lodged in the case at the earliest moment that good pleading and orderly 
procedure will admit under the circumstances of the given case, otherwise 
it will be waived.” 

One decision has even gone to the length of holding that persons who 
have procured the passage of an act of the legislature under which they 
have acted and obtained benefits are estopped to show it was unconstitu- 
tional though it may have been so pronounced by the courts concerning 
those who had not participated in its passage. Ferguson v. Landram, 1 
Bush (Ky.) 548. This extreme view is not generally followed and it has 
been characterized as “a remarkable case to be received with hesitation.” 
Bigelow Estoprer 6 ed., p. 751. 

It seems that, although the holding in the principal case may in indi- 
vidual instances occasionally cause harsh results, it is the only possible 
result attainable. The plaintiff may well contest the validity of the ordi- 
nance in a proper proceeding; but courts cannot tolerate two inconsistent 
remedies in the same action; and in the condition of the record as pre 
sented to the court, there was room for the application of the rule, stated 
by Mr. Bigelow in his work on Estoppel (5th edition, page 717). “It may 
accordingly be laid down as a broad proposition that one, without mistake 
induced by the opposite party, who has taken a particular position de- 
liberately, in the course of litigation, must act consistently with it. One 
cannot play fast and loose.” 

Ray T. McCann. 


OxstrerR DicTA AND THE LAW OF THE CASE—Commencing with Prideaugz v. 
Mineral Point, 43 Wis. 513, through an unbroken line of decisions down to 
and concluding with John v. Pierce, 172 Wis. 44, 178 N. W. 297, it had been 
a well established doctrine in Wisconsin that where a person is driving 
with another and such passenger is injured by the negligent driving of a 
third person, the passenger is barred from recovery if his driver was guilty 
of contributory negligence. The negligence of the driver was imputed to 
the passenger and upon the theory that the driver in such cases was the 
agent of the passenger. I Wisconsin Law Review, 182, ib. 191. 

In Reiter v. Grober, 173 Wis. 493, 181 N. W. 739, the Court was asked to 
extend this doctrine so as to make the passenger of a negligent driver of 
a vehicle respond in damages on the theory that if the imputed negligence 
doctrine really arose out of true agency as theretofore expressed, the 
passenger as principal should be made to respond in damages. Not only 
did the Court refuse to extend the doctrine of the Prideaux case but took 
the opportunity to expressly overrule the doctrine of it. Whether as a 
matter of law it was overruled, such expression not being necessary to the 
decision of the Reiter case, or whether it was mere obiter dicta raised a 
question of some nicety. This question was probably settled by the recent 
case of Chase v. American Cartage Co. Inc., ... Wis. ..., 186 N. W. 598. It 
is there held that as the doctrine of the Prideaux case was before the court 
in the Reiter case, that as that case could have been disposed of by either 
refusal to extend the doctrine or by overruling it and that as the court 
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based its decision upon both grounds, the ruling upon neither is obiter but 
each is the judgment of the court and of equal validity with the other. As 
the Reiter case had prior to this been followed in Brubaker v. Iowa County, 
174 Wis. 574, 183 N. W. 690, there is still a question whether the holding 
the overruling of the Prideaux case as expressed in the Reiter case not 
to be obiter, is not itself obiter. 

In Chase v. American Cartage Co. Inc. supra, the trial court had dis- 
posed of the case prior to the decision of the Reiter case and in accord- 
ance with the doctrine of the Prideaux case which was of course the law 
at that time. The judgment of the trial court was appealed and before 
the appeal was determined by the Supreme Court, the Reiter and Bru- 
baker cases had been decided. It was then argued that the judgment of the 
trial court should determine the law of the case. Held: “The judgment of 
a trial court that is appealed from cannot establish the law of the case. 
That must be established by this court in the decision upon the appeal. A 
lawful change in a judicial rule not amounting to a rule of property or its 
equivalent by a court of last resort becomes effective at once, and there- 
after upon subsequent appeals, operates alike upon acts coming within it, 
whether occurring before or after its announcement.” 

In John vy. Pierce, 172 Wis. 44, the jury had returned a special verdict 
that the defendant had failed to exercise ordinary care and that such was 
the proximate cause of plaintiff’s injury. Also that there was no want of 
ordinary care on the part of the plaintiff’s driver. There was judgment for 
plaintiff which was appealed. The evidence showed that plafntiff’s driver 
had turned to the left in violation of Secs. 1686—49 and 1636—49b. On the 
appeal the court expressed itself as dissatisfied with the finding of the 
jury with respect to the contributory negligence of the plaintiff’s driver. 
The case was reversed and a new trial ordered because of errors of the 
trial court in instructions refused and in instructions given to the jury. 
It was conceded on this appeal that the rule of the Prideaux case governed 
and that if plaintiff’s driver were guilty of contributory negligence that 
the plaintiff could not recover. Upon the new trial the jury returned a 
special verdict in which they found that the driver of the defendant’s car 
was not negligent and that the plaintiff’s driver was negligent. The trial 
court set aside this verdict; granted a new trial and the defendant ap- 
pealed from this order. In the meantime the Reiter and Brubaker cases 
had been decided and the plaintiff (respondent in this appeal) now con- 
tended that since these decisions, it was no longer a material issue in 
the case whether or not his driver were negligent because such would 
not be imputed to him so as to bar his recovery. Held: “Wherever legal 
propositions are laid down upon an appeal, they become the law of the 
case upon all future trials or appeals, whether right or wrong.” ... Wis. 
..-, 186 N. W. 600. 

Thus the plaintiff who had been to the Supreme Court before the Reiter 
case was decided must have his case concluded upon a worn out legal 
theory recognized as wrong whereas the plaintiff who had but appealed to 
the Supreme Court at the time of this decision is entitled to have the worn 
out doctrine cast aside and appeal his case after it has been stripped of a 
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vexatious and worn out legal theory and which when his action was 
started loomed up as a most dangerous pitfall to the success of his action. 

The situation seems somewhat anomalous but the two cases are sound 
on legal theory and both represent the weight of authority. The Chase 
case is not one where the law of the case should be applied as there is no 
second appeal to the same tribunal involved. This tribunal is generally 
the highest court of the state but may be an intermediate court of appeal. 
34 L. R. A. 347 note w. That the Pierce case represents the weight of 
authority see 34 L. R. A. 321 note, 1 A. L. R. 1267 at 1268 note 4. It is 
not within the scope of this note to discuss the merits of the law of the 
case rule. For such discussion see Hastings v. Foxworthy, 45 Neb. 676, 34 
L. R. A. 321 (contra to the Pierce case) and the L. R. A. and A. L. R. notes 
above referred to. While the Pierce case represents the orthodox view, 
Nebraska, Missouri, Utah, and Texas have established exceptions. In 
these states the rule is that the prior decision, if erroneous, is not con- 
clusive. 34 L. R. A. 321. That such a doctrine is dangerous and difficult 
of application however commendable it may be in a particular case see 1 
A. L. R. 1277. 

N. S. BoarDMAN. 


Girts: Donor’s Own CHECK SuBJEcT oF Girr CAUSA Mortis—In Carter 
v. Greenway, ... Ark. ..., 238 S. W. 65 (1922), it was held that a check 
for a part of a fund on deposit in a bank, given for no consideration, and 
not cashed during the donor’s life time constituted a valid gift causa 
mortis. No creditors’ rights were involved. The case relies principally 
upon Morse on BANKS & BANKING (5 ed.) vol. 2, p. 198, where the view is 
taken that in the absence of creditors, the donee has a better equity than 
the heirs, and that it is error to treat the authority of the bank as revoked 
by the death of the donor. The author says “It does not seem sensible to 
say that a donatio causa mortis is a gift to take effect in case of death, and 
then say that the donor did not intend it to be good unless it took effect 
before his death.” 

But the gift causa mortis is not an incomplete gift which is to take effect 
upon death. It is a complete gift that is revocable in case of survival. 
Viewed in this light the delivery and surrender of dominion must be as 
complete in the one case as in the other, and the problem of delivery is 
not simplified any by treating a check as a gift causa mortis, rather than 
as a gift intervivos. 

Turning now to the cases cited in Carter v. Greenway we find that most 
of them are not authority for the proposition there laid down. Gordon v. 
Clark, 232 S. W. 19, held that the delivery of an ordinary bank book did 
not constitute a valid gift. There is some favorable dictum in the case. 
Lowe v. Hart, 93 Ark. 548, 125 S. W. 1030, involved a gift of a certificate of 
deposit. Without any discussion of principles the court said, “if instead 
of being a certificate he had given a check, the evidence of an absolute 
gift would have been conclusive.” In Varley v. Sims, 100 Minn. 331, 111 
N. W. 269, the gift was a check for the entire fund and the court treats 
it as an equitable assignment. The case relies upon cases involving a 
gift of savings bank deposit books. In Murphy v. Bordwell, 83 Minn. 54, 
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85 N. W. 915, it was held that when the donor executed a power of attorney 
to the donee to draw the money, it was a sufficient investiture of dominion 
over the property. In Phinney v. State, 36 Wash. 236, 78 Pac. 927, the 


-check is treated as an equitable assignment. The court failed to distin- 


guish between the gift of a check and of a savings bank book, and wholly 
ignores the distinction between the gift of the check of a third person and 
that of the donor. Perhaps the fact that in this case the money would 
escheat to the state if the gift was held void may have had some influence 
on the decision. Hill v. Escort, 38 Tex. Civ. App. 487, 86 S. W. 367, in- 
volved a gift of a savings bank book. May v. Jones, 87 Ia. 188, 54 N. W. 
231, is in point, and sustains a gift of the donor’s check which had already 
been cashed. 

The same view is maintained in 36 Am. Law Reg. N. S. 246, 289, which 
contains a review of the English case. In Bromley v. Brinton, L. R. 6 Eq. 
275, where the check was presented for payment before the donor’s death, 
but payment refused because of doubt as to the signature, the transaction 
was held to constitute a valid gift. The case is criticized in 6 Harv. Law 
Rev., p. 40. The case is explained in Re Beaumont (1902) 1 Ch. 889 asa 
constructive payment prior to the donor’s death, or as an equitable assign- 
ment by the bank at the time it was presented for payment. Whatever 
doubt there may have been in England on this question has been settled 
by Blythe v. Atkinson (1916) 1 Ch. 597 where the donor’s check is held not 
to be the subject of a valid gift. 

The question has been viewed from various angles by the courts in this 
country. It involves at the outset an analysis of the nature of a check. 
May it be viewed as an assignment of the amount specified upon its face? 
This question is answered in the negative in those jurisdictions which 
have adopted the Negotiable Instrument Act. The same view has been 
taken in the absence of a statute. Bank of the Republic v. Millard, 77 U. S. 
152, II Ames Brus AnD Nores 375. A check for consideration has been 
held to effect an equitable assignment, but not otherwise. Pease v. 
Lanauer, 62 Wis. 20, 22 N. W. 847. Foxworthy v. Adams, 136 Ky. 403. A 
check for the entire fund on deposit has been treated as an assignment, 
Aubrey v. O'Byrne, 188 Ill. App. 601; without giving the same effect to a 
check for a part of the fund. Varley v. Sims, swpra. An order on a spe- 
cific fund may constitute an equitable assignment. Fourth St. Bank v. 
Yardley, 165 U. S. 634, Crook v. First Nat. Bank of Baraboo, 83 Wis. at 
p. 39. Pomeroy Eq. Jurisp. sec. 1280. That a check, given by one in the 
face of impending death is in effect an order on a fixed account, or a check 
on a particular fund, see 36 Am. Law Reg. N. S. at p. 298. Harris v. 
Clark, 3 Com. 93; Duffin v. Duffin, 44 Chance. D. 76 (1890). 

The reasons assigned for holding that the donor’s check is not the 
subject of a valid gift are: 

(1) A check is not an indicia of title to any property, Re Beaumont, 
supra, as is (a) the check of a third person. Bates v. Kempton, 7 Gray 
382. Cloyes v. Cloyes, 36 Hun. 145, or (b) a certificate of deposit. Scott 
v. Union Trust Co., 123 Tenn. 258, 1380 S. W. 757, Bassett v. Hassell, 107 
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U. S. 602, Crook v. First Nat. Bank of Baraboo, supra, or (a) a savings 
bank pass book. Jn re Andrews [1902] 2 Chanc. 394, Ridden v. Thrall, 125 
N. Y. 572. 

(2) It is simply evidence of the donor’s promise to make a gift which: 
being without consideration cannot be enforced against the donor, nor 
against his personal representation who is identified with the deceased. 
Second Nat. Bank v. Williams, 13 Mich. 282; Roney v. Dunleary, 39 Ind. 
App. 108, 79 N. E. 398; Meginnes v. McChesney (1916), 179 Ia. 563, 160 N. 
W. 50; Blythe v. Atkinson, supra; Pomeroy Eq. Juris. secs. 1148, 1290; 
Brady, BANK CHEcks sec. 36 20 Cyc. 1206. 

(3) There is no delivery of any part of the donor’s estate. In re Wiles, 
168 N. Y. S. 940; Wesler v. Tomb, 169 Cal. 382, 146 Pac. 876; Zehner v. 
Zehner, 129 N. E. 244 (1920). But where the check was given to a third 
person to hold for the donee, and the third person cashed it before the 
donor’s death, it was a sufficient delivery. Sharpe v. Sharpe, 105 S. C. 459, 
90 S. E. 34. 

(4) It is an order on the bank which order is revoked by the maker’s 
death. Simmons v. Cincinnati Saving Society, 31 Oh. St. 457; Ableman v. 
Hathnel, 57 Ind. App. 15, 103 N. E. 869. But where the bank pays the 
check after the death of the maker but without knowledge of his death, 
it has been held, contrary to the general rule in agency, that the bank is 
not liable to the estate of the drawer. Rogerson vy. Ladbroke, 1 Bing. 93; 
Rochester Trust Co. v. S. D. Co., 209 N. Y. 12. The reason for the rule is 
found in the particular nature of the banking business. 

(5) It is against public policy because it nullifies the Statutes of 
Frauds and Wills. Edwards v. Guaranty Trust Bank, 190 Pac. 67. 

The case last mentioned, and Provident etc. v. Sisters, 87 N. J. Eq. 424, 
100 Atl. 894, are two recent well considered cases which hold the gift of 
the donor’s own check inoperative if not cashed in the donor’s lifetime. 
The checks had been presented in the donor’s lifetime and payment was 
refused, not absolutely, but until an investigation could be made. Pending 
the investigation the donor died. The donee was not allowed to recover. 
Criticism of the decision will be found in 91 Cent. L. J. 108. But the 
criticism rests on the theory that the payee has a right of action against 
the bank during the donor’s lifetime, Roberts v. Corwin, 26 Ia. 316, a view 
which itself is highly controversial, 7 C. J. 698. 

Gifts of a donor’s check can only be sustained by ignoring the true 
nature of a check and by giving it the effect of an assignment, or a testa- 
mentary document although it lacks all the formalism which experience 
has demonstrated to be essential to such documents. Admitting that a 
strict adherence to principles works hardship occasionally and defeats the 
donor’s intent, yet until the statutes are relaxed as to wills they should not 
be contravened by sustaining a gift of the donor’s check. 

CuirFrorp G. MATHYS. 


ALIMONY—CONTINUING JUDGMENTS—POWER OF THE CoURT TO REVISE A 
JUDGMENT WHIcH Has ALREADY FALLEN Dur—In the recent case of Ashby 
v. Ashby, — Wis. —, 183 N. W. 965, the defendant appealed from an order 
of the circuit court directing him to pay alimony amounting to $3,922.30 

















RECENT CASES 507 


which it is said is due to the plaintiff by virtue of a judgment for di- 
vorce and alimony entered in her favor on April 20, 1871. It appears 
that the allowance for alimony provided for by this judgment was paid 
until July, 1874, but since then and until 1920 when this action was com- 
menced no further payments have been made. The Supreme Court held 
that, “inasmuch as the judgment for alimony is a continuing judgment 
always subject to modification by the court during the life of the parties, 
the statute of limitations cannot and does not apply,” thus allowing recov- 
ery to the plaintiff although forty-six years have passed since the last 
payment was made. The Court then quoted section 2367 of the statutes 
which gives the Court power to enforce payment of alimony “in such 
sums and at such times as shall be deemed expedient” and gives the Court 
power to impose the same as a charge upon specific real estate. 

The Court places considerable weight upon the consideration that the 
judgment in this case was a continuing judgment and as such it should 
not be subject to the statute of limitations. In this case the plaintiff 
could have brought her action upon two distinct theories: (1) She could 
have brought a contempt proceeding under the original judgment to pay 
alimony, or (2) she could sue to recover the specific amounts which ac- 
crued in her favor as each payment fell due. 

So far as the judgment, and the right to sue upon it, is concerned it is 
clear that, since it was continuing in nature, the statute of limitations 
could have no application. It is submitted, however, that an entirely 
different question arises where, as in this case, the suit is brought to 
recover, not upon the judgment itself, but upon the obligation or debt 
which arises when each particular instalment falls due. As a general 
rule, where money is payable in instalments a distinct cause of action 
arises upon the falling due of each instalment. Bendernagle v. Cocks, 19 
Wend. (N. Y.) 207, 32 Am. Dec. 448; Near v. Donnelly, 98 Mich. 460, 53 
N. W. 616; Doescher v. Doescher, 61 Minn. 326, 63 N. W. 736, and there is 
no escape from this rule on the ground that this is a proceeding to pun- 
ish for contempt. Matheson v. Hanna-Schoelkopf Co., et al. (1903), 122 
Fed. 836, which holds that a contempt proceeding will be barred by the 
passage of an unreasonable time (four years). 

It was held in the case of Bacon vy. Bacon, 43 Wis. 192, that “alimony 
always rests on discretion, is variable and revocable; subject to the con- 
tinuing authority of the Court over it.” But the case of Bacon v. Bacon 
was an appeal from an order allowing a modification of a previous judg- 
ment and the statute of limitations was in no way involved. The decision 
in Ashby v. Ashby is novel in that it extends the power of the Court from 
a power merely to modify the former decree, to a power to rescue from 
extinction a judgment which would otherwise be outlawed by the statute 
of limitations. 

But although the Court, in Ashby v. Ashby, had held that the statute of 
limitations does not apply, nevertheless, after adverting to the changed 
circumstances of the parties, it holds that, “under the circumstances it 
would be inequitable to enforce the judgment as it now stands,” and 
orders that the judgment be revised and modified. ee in effect, 
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that, although the plaintiff had not been guilty of such delay as would 
cause the statute of limitations to run against her, nevertheless, she had 
by her delay deprived herself of so much of her alimony as the lower 
court should choose to withhold from her. This application of the doc- 
trine of laches would seem to be unusual. Divorce actions in Wisconsin 
are purely statutory. Laches in general has been considered to be a 
defense to an equitable cause of action rather than an equitable defense 
to a legal cause of action, and in general (leaving out of consideration 
eases which involve land contracts), laches will not bar an action at 
law. Wells v. Western Telegraph Co.. 144 Ia. 605, 123 N. W. 371, 24 L. 
R. A. (N. S.) 1045. The further effect of this portion of the opinion is 
to hold that in the case of alimony payable at stated intervals, the power 
of the Court to change the amount of such payments extends not only to 
those payments which are still to be made, but also to those which have 
already fallen due, thus giving to the Court a power to modify retro- 
spectively as well as prospectively. 

But the case may be justified more easily when it is considered in the 
light of the statutes which have been enacted upon the subject of alimony 
in this state. It has already been noted that the Court quoted at length 
from section 2367 of the revised statutes. Section 2369 might also have 
been cited. This section provides that “after a judgment for alimony or 
other allowance for the wife, the Court may from time to time, upon peti- 
tion of either of the parties, revise and alter such allowance, and the pay- 
ment thereof, and may make any judgment respecting any of such matters 
which the Court might have made in the original action.” “It is plain 
that this provision gives the Court plenary power and control over the 
question of alimony.” Campbell v. Campbell, 37 Wis. 206. Under this 
section it could have been maintained as it was in Campbell v. Campbell, 
at page 220, that this section “goes upon the fitness of a new judgment in 
the altered circumstances of the parties. And the true bearing on the 
question of alimony or division of estate, of the authority to make a new 
judgment, which the Court might have made originally, is to license the 
Court to provide de novo for the support of the wife and children com- 
mitted to her with reference to all changes in the circumstances of the 
parties.” 

Harry S. Fox. 


EXECUTORS AND ADMINISTRATORS: INSOLVENT ESTATES—ANCILLARY AD- 
MINISTRATION—Pro RATA PAYMENT—In re Hanreddy’s Estate, — Wis. —, 
186 N. W. 744, presents the following facts: Testator died in Illinois 
and his widow was duly appointed administratrix. Claims were filed in 
Illinois aggregating $50,000. The assets available in that jurisdiction 
were $4,000. Later ancillary administration was had in Milwaukee 
County, Wisconsin. Claims were there filed, some by resident and some 
by nonresident creditors. Some creditors filed in both jurisdictions. 
There were assets aggregating $50,000 in the ancillary jurisdiction. 

The petition of the executrix recited the insolvency of the estate, and 
that assets in Wisconsin were sufficient to pay 90 per cent of all claims 
filed therein, and the assets in Illinois sufficient to pay 10 per cent of all 
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claims there filed. The petition asked that the entire assets in both juris- 
dictions constitute one fund, and that claims in both jurisdictions be pro- 
rated. 

The trial court held (1) that the claims of Wisconsin creditors be al- 
lowed in full, and (2) that the claims of non-resident creditors be dis- 
allowed in the ancillary administration. Upon appeal, the trial court 
was reversed, and the claim of the petitioner was granted. 

The trial court in its opinion conceded the harshness of the rule which 
preferred Wisconsin creditors, but felt bound by the statutes, and The 
Will of Harker, 172 Wis. 99. In that case the Court said, “But having 
admitted the will to probate, the authority of the Court in the premises 
was limited to the administration of that part of the estate necessary to 
satisfy the claims of Wisconsin creditors. In appearing that there were 
no creditors the court had no further duties to perform.” This opinion 
in turn rested upon section 3793 Stats., which provides for the granting 
of letters of administration “except in cases where it shall satisfactorily 
appear to the Court that there are no debts due from testator or from his 
estate to parties residing in the state.” 

Referring to the Will of Harker, supra, the words there used are lim- 
ited to the particular facts under consideration. Sec. 3838 Stats. which 
places a duty on the County Court “to receive, examine, and adjust the 
claims and demands of all persons” is held to apply to ancillary as well 
as domicillary administration. It was contended before the court that a 
denial of this right to nonresident creditors would violate the “privileges 
and immunities clause of the federal constitution.” Blake v. McClung, 
172 U. S. 239. The Court seems to uphold this contention by inference at 
least. The decision, however, rests on the fact that the insolvency of the 
estate raises an equity, and imposes on the Court a duty to subordinate 
the rights of local creditors to the broader rights of all the creditors to 
share in the assets as a whole. The rule thus announced in Wisconsin 
for the first time has long been the rule in other jurisdictions. Dawes 
v. Head, 20 Mass. 128; Goodall v. Marshall, 11 N. H. 88; Miner v. Austin, 
45 Ia. 221; Washburn’s Estate, 45 Minn. 242, 47 N. W. 790; Ramsey v. 
Ramsey, 196 Ill. 179; 3 Beales Cases on Conflict of Laws, (152-174). 

The holdings of the court in this case may be summarized as follows: 

(1) In case of insolvency, estates in separate jurisdictions will be 
treated as one fund and prorated. 

(2) Claims of nonresident creditors may be allowed in a county court 
having ancillary jurisdiction. 

(3) Ancillary administration will retain a proper percentage of assets 
to assure the prorata payment in such jurisdiction. 

(4) Whether a judgment obtained against the executrix in Illinois, but 
not filed before the county court within the time limited by the Wisconsin 
statutes, could be certified to the court under section 3846 Statutes, was 
not decided. 

CuiFFrorp G. MATHYS. 
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